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DATES AND ARRANGEMENTS FOR 1933 ANNUAL MEETING 


Mr. Thomas M. Shackleford, Jr., President of Florida State Bar Association, authorizes the following 
statement with reference to the annual meeting: 

The Executive Committee of The American Bar Association has accepted invitations extended to it by 
Florida State Bar Association and Hillsborough County Bar Association and will hold its mid-year meeting at 
Tampa on Tuesday and Wednesday, January 17th and 18th, 1933. The dates for the Annual Meeting of the 
Conference of Delegates of Florida State Bar Association and of the Bar Association itself have been changed 
to Thursday, January 19th, for the Conference, and Friday and Saturday, January 20th and 21st, 1933, for 
the State Bar Association, so that the Executive Committee of the American Bar Association can be the 
guests of the Florida State Bar Association at the annual meeting. It is understood that members of the 
Executive Committee of the American Bar Association will also be entertained in Jacksonville on January 
16th on their way to Tampa. 

The meeting of the Conference of Delegates and the Annual Meeting of Florida State Bar Association 
will be held at Don Cesar Beach Hotel at Passa Grille, Florida (near St. Petersburg). Hotel rates will be 
$7.00 per day, American Plan, for single rooms, and $12.90 per day double. These rates include cost of the 
banquet to members of the Association staying at the hotel. Reservations can be obtained from the hotel. 


ADDITIONAL JUDGESHIP FOR SUPREME COURT FAILS TO CARRY 


The proposed Amendment to the State Constitution providing for an additional Supreme Court Judge was 
defeated in the November 8th general election. Unofficial figures available at the time of our going to press 
showed the following vote: for the amendment, 38,445; against, 78,265. 
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The American Bar Association meeting held in 
Washington the week beginning October 10th, was well 
attended by members of the Florida Bar. The attend- 
ance from the Bar of Florida was the largest ever re- 
ported. We were honored by the re-election of T. M. 
Shackleford, Jr., as a member of the General Council 
to serve three years, and Scott M. Loftin as a member 
of the Executive Committee. 

The following members from Florida were regis- 
tered and in attendance at the sessions of the Associ- 
ation: 

Edith M. Atkinson, W. I. Evans, Herbert U. Feib- 
elman, Leland Hyzer, A. L. McCarthy, Charles R. 
Pierce, Halsted L. Ritter, S. Pierre Robineau, Lewis 
Twyman, Miami; Ed R. Bentley, Lakeland; Lucien H. 
Boggs, John C. Cooper, Jr., Richard P. Daniel, Ray- 
mond D. Knight, Scott M. Loftin, Martin H. Long, L. 
Z. Morgan, H. P. Osborne, C. B. Peeler, Wm. H. Rog- 
ers, Jacksonville; Fred N. Davis, W. H. Ellis, W. J. 
Oven, Glenn Terrell, Tallahassee; Barton T. Douglas, 
Gainesville; George Palmer Garrett, Le Roy B. Giles, 
R. F. Maguire, J. R. Wells, Orlando; R. A. Henderson, 
Jr., Fort Myers; Carl A. Hiaasen, Fort Lauderdale; 
William Hunter, T. M. Shackleford, Jr., John B. Sut- 
ton, A. G. Turner, C. Edmund Worth, Tampa; Sam H. 
Mann, Jr., Harvey L. McGlothlin, St. Petersburg; Mur- 
ray Sams, DeLand; Thomas N. Tappy, Daytona Beach; 
J. Field Wardlaw, Palm Beach; Jerome E. Wideman, 
West Palm Beach. 


OFFICERS OF THE LOCAL BAR ASSOCIATIONS 
ALACHUA COUNTY BAR ASSOCIATION: 
President—Zach Douglas, Gainesville. 
Vice Pres.—H. H. McDonald. 
Secy-Treas.—Mrs. Stella B. Fisher, Box 46, Gaines- 
ville. 
BROOKSVILLE BAR ASSOCIATION: 
President—Col. Francis B. Coogler. 
Vice Pres.—John Whitehurst. 
Secy-Treas.—Annie Joe Law. 
BROWARD COUNTY BAR ASSOCIATION: 
President—L. O. Casey, Hollywood. 
Vice Pres.—Miller Walton, Ft. Lauderdale. 
Secy-Treas.—Julian E. Ross, Box 751, Ft. Laud- 
erdale. 
CLEARWATER BAR ASSOCIATION: 
President—Lee L. Baker. 
Vice Pres.—Wm. H. Wolfe. 
Secy-Treas.—Jack White. 
DADE COUNTY BAR ASSOCIATION: 
President—M. L. Mershon, c/o Evans & Mershon, 
Miami. 
Vice-Pres.—Chas. A. Morehead, Miami—Court- 
house. 
Secy-Treas.—A. Frank Katzentine, Miami. 
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AMERICAN BAR ASSOCIATION WELL 


ATTENDED BY FLORIDA LAWYERS 


VOLUSIA COUNTY BAR ASSOCIATION : 
President—David Sholtz, Daytona Beach. 

Vice Pres.—John 8. Duss, Jr., New Smyrna. 
Secy-Treas.—Louis Ossinsky, 411 Main St., Day- 
tona Beach. 

HILLSBOROUGH COUNTY BAR ASSOCIATION: 
President—Judge C. B. Parkhill, Tampa. 

Vice Pres.—N. B. K. Pettingill, 706 Franklin, 

Tampa. 

Secretary—John Bell, Stovall Professional Bldg., 

Tampa. 

Treasurer—Harry N. Sandler, 

Tampa. 

JACKSONVILLE BAR ASSOCIATION: 
President—E. E. Hazard, Atl. Natl. Bk. Bldg., Jax. 
Secretary—Louis Kurz, Consolidated Building. 
Treasurer—Chester Bedell, Law Exchange Build- 


205 Zack St., 


ing. 

LAKELAND BAR ASSOCIATION: 

President—B. G. Langston, 105 1-2 E. Main St. 

Vice Pres.—Marine W. Bledsoe, 107 South Flor- 
ida Ave. 

Secy-Treas.—Ronald Julian, Polk Theatre Bldg. 

LEE COUNTY BAR ASSOCIATION: 
President—Judge F. A. Whitney, Fort Myers. 
Secy-Treas.—Nathan Cockerel, Fort Myers. 

MANATEE COUNTY BAR ASSOCIATION: 
President—I. Ben Fuqua, Palmetto. 

Vice Pres.—Hubert M. Blakey, Bradenton. 
Secy-Treas.—F rank C. Pelot, Bradenton. 

MARTIN COUNTY BAR ASSOCIATION: 
President—E. J. Smith, Stuart. 
Secretary—Evans Crary, Stuart. 

PALM BEACH COUNTY BAR ASSOCIATION: 
President—Ernest Metcalf, West Palm Beach. 
Treasurer—A. Melrose Lamar, Harvey Bldg., West 

Palm Beach. 

Secretary—W. J. Lake, Harvey Bldg., West Palm 

Beach. 

POLK COUNTY BAR ASSOCIATION: 

President—Ira C. Hopper, Marble Arcade, Lake-. 


‘land. 


Vice Pres.—A. Summerlin, Winter Haven. 

Secy-Treas.—Kerfoot Bryant, Fla. Natl. Bk. Bldg., 
Lakeland. 
SEBRING BAR ASSOCIATION: 

President—R. A. Rasco. 

Secretary—Playford A. Naylor. 
SEVENTEENTH JUDICIAL CIRCUIT BAR 

ASSOCIATION: 

President—Ellis F. Davis, Kissimmee. 

Vice Pres.—John Tilden, Box 3304, Orlando. 

Secy-Treas.—Cushman Radebaugh, 1st Natl. Bk. 
Bldg., Orlando. 


i 
j 
} 
| f 
f 
Spr 
Dd 
ce 
pet 
3 
J 
s| 
: 
| 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 313 


SOCIETY OF THE BAR OF THE FIRST JUDICIAL TWENTY-FIFTH JUDICIAL CIRCUIT BAR 


CIRCUIT: ASSOCIATION: 
President—William Fisher, Pensacola. President—S. J. Hilburn, Palatka. 
Secy-Treas.—Forsyth Caro, 304 Thiesen Bldg.. WINTER HAVEN BAR ASSOCIATION: 
Pensacola. ; President—Hart McKillop. 
ST. JOHNS COUNTY BAR ASSOCIATION: Vice Pres.—Henry L. Jollay. 
President—W. A. McWilliams, St. Augustine. Secy-Treas.—Sherman T. Taylor. 
Secy-Treas.—Marcus W. Price, St. Augustine. NOTE: Some of the local bar associations have 
ST. PETERSBURG BAR ASSOCIATION: not sent in their list of 1932 officers. Corrections will 
President—Wnm. B. Tippetts, Equitable Bldg. be made in the above list upon receipt of up to date in- 
Vice Pres.—Lincoln C. Bogue. formation. In case you have an organized Bar and it 
Secretary—Victor O. Wehle, Fla. Theatre Bldg. is not listed above, please notify the secretary of the 
Treasurer—Forrest Hoffman, J. B. Smith Bldg. Association. 
TWENTY-FOURTH JUDICIAL CIRCUIT BAR 
ASSOCIATION: ED. R. BENTLEY, 
President—G. C. Martin, Brooksville. Secretary-Treasurer. 


Vice Pres.—George W. Scofield, Brooksville. 
Secretary—Miss A. J. Law. 
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The Editor of the Law Journal has suggested that 
the memoranda, made by the writer, of the suggestions 
of the Bar Delegates at the recent meeting in Orlando 
be published in the current issue of the Journal for the 
information of those who were unable to attend and in 
the hope of stimulating further suggestions for the 
consideration of the committee. 


Those who were present will recall that the writer 
was “on the spot” for nearly the whole day. The experi- 
ence has somewhat qualified him for the profession of 
a juggler. Three functions had to be exercised continu- 
ously and no one of them allowed to fall down. The 
meeting had to be presided over and the proceedings 
and deliberations kept under way in order that a meas- 
ure of progress might be secured. At the same time 
the writer was subject to continuous cross-examination 
by a large number of lawyers, not infrequently by two 
at a time. And all the while, memoranda had to be made 
of the various suggestions, inquiries, conclusions and 
consensus of opinion. If any point made by a delegate 
failed to be accurately recorded, it is hoped that it is 
excusable—it was certainly not intentionally disre- 
garded. 


It is to be regretted that so little of the subject 
could be covered during the session. However, many 
valuable suggestions were received and all will be most 
carefully considered by the committee. In fact, the 
whole proposed Act will be fullly reconsidered and re- 
vised for further examination by the Bar at the An- 
nual Meeting late in January. The Committee proposes 
to hold approximately ten days of conferences in the 
next three months. During those meetings every phase 
of the subject will be covered. 

This memorandum is published in hopes that a con- 
siderable number of the members of the Association 
may be induced to give this subject a few days of in- 


mittee many valuable suggestions for improvement of 
the proposed Act. Such suggestions may be addressed 
to any member of the committee, and all will be given 
most careful attention. 

The following comprises the writer’s notes, made 
at the Conference, covering the suggestions and views 
of the Delegates in attendance, supplemented by the 
writer’s personal conclusions upon reflection and after 
some study of pertinent case law and statutes. It was 
prepared for submission to the members of the com- 
mittee and has already gone forward to them for study. 
Apologies are offered for the informal nature of the 
memorandum; but to save time of the already hard 


tensive study, which will no doubt bring to the com-: 
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MEMORANDUM OF THE DELIBERATIONS OF THE CONFERENCE OF BAR 
DELEGATES 


By WILLIAM H. ROGERS 
Chairman, Committee on Probate Law 


pressed committee, publicaticn will be made of the data 
without the necessary effort to reshape it into a 
formal article. 


Section 25—PRODUCTION OF WILLS. 

It was suggested that the word “willful” be insert- 
ed before the word “failure” in the second sentence in 
the first paragraph of section 25 so that this sentence 
will read as follows: 

“Willful failure so to do shall render such custod- 
ian responsible for all costs and damages sustained by 
anyone.” 

The thought was that mere oversight of a busy 
attorney or other person with whom a will might be 
lodged should not be punished by the imposition of any 
costs, attorneys’ fees or such. The committee members 
concurred in this thought. 


Section 26—PETITION FOR LETTERS TESTA- 
MENT'ARY. 

It was suggested that the section be rephrased to 
require the inclusion in the petition for probate of a 
statement of the estimated value of the estate. It was 
further suggested that the section require the inclusion 
also of a statement of the domicile of the testator and 
date of death and address of the petitioner. 

These are of course appropriate matters to be in- 
cluded in a petition. Some of them are jurisdictional. 
No petition could well be filed without the inclusion of 
certain of these facts. 

However, it was not the Committee’s intention, to 
prescribe the form or contents of the petition, but 
merely to provide that every petition for probate 
should be sworn to and contain a statement of the 
names, ages and residences of the surviving spouse and 
heirs at law of the decedent. The Committee will con- 
sider the advisability of attempting to prescribe gen- 
erally the contents of such a petition. 

Section 27—PROOF OF WILLS. 

The question arose whether a will might be proved 
prima facie upon application for probate by the extra- 
judicial affidavit of an attesting witness as distin- 
guished from testimony in open court or affidavit made 
before the County Judge in open court. There was dif- 
ference of opinion in the meeting on this point just as 
there had been difference of opinion in the deliberations 
of the committee in the revision of the section. The 
question is primarily one of convenience of attorneys, 
parties and witnesses on the one hand as opposed to 
the formality, propriety and solemnity of judicial pro- 
ceedings. My notes indicate that the preponderance of 
the bar delegates favored the sufficiency of an ex parte 
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affidavit made before a notary. It is understood that 
the practice of the County Judges at the present time 
varies under cur present statute. Persuasive arguments 
may be made on both viewpoints. If the statute remains 
as it is written the probability is that the practice will 
continue as it is, some county judges admitting wills 
to probate upon affidavits made before notaries outside 
of court and others requiring the witness to appear in 
court. Generally speaking, when a witness resides in the 
county of the probate proceedings no great difficulty 
will be found in getting the witness to attend; but as 
is often the case, a will may have to be probated in 
one county, the executor may live in a second county, 
and the witnesses may be found in the third county. 
In such a case, it seems to be quite a burden to have 
to go to the trouble of taking out a commission under 
section 28 or getting the witness into court. It would 
seem that there is no more likelihood of fraud in the 
use of an affidavit made before a notary than in the 
use of similar proof taken by a commissioner. If an 
extra-judicial affidavit is to be used, it occurs to me 
that the affidavit should be attached to and filed with 
the will. In view of the opportunity for revocation of 
probate, I am inclined to favor the ex parte affidavit. 
Section 30—ORDER AND EFFECT OF PRO- 
BATE. 

Section 5474, Compiled General Laws, which has 
been on our statute books for 104 years, provides that 
the probate of a will shall be conclusive as to the 
“validity” of a will so far as it concerns personal es- 
tate, and prima facie evidence of the “validity” of the 
will so far as it concerns real property, in any suit or 
controversy relating to the property. The committee 
suggested that this section be modified so that the ef- 
fect should be identical with reference to real and per- 
sonal property. The delegates approved unanimously 
of that suggestion; but there was an extended and un- 
expected discussion with reference to the meaning of 
the word “validity” in the old statute. It was the con- 
ception of the committee that the word “validity” in 
the old statute means simply the due execution of the 
will by a competent testator unaffected by fraud, 
duress or undue influence and standing unrevoked by 
the testator or by operation of law at the death of the 
testator. Fear was expressed that the word “validity” 
might be thought to include the validity of every term 
and provision of the will, such, for example, as an at- 
tempted devise of the homestead or an attempted trust 
violating the rule against perpetuities, etc. 

It seems to me that there is no occasion for fear 
on this point, and that it might be difficult to define 
the word “validity” by the use of express language in 
the statute so as to be certain to cover its full and pre- 
cise meaning and not leave out any matter. Under the 
doctrine of statutory construetion that the enumera- 
tion of instances shall ordinarily constitute an exclu- 
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sion of any not expressed, an express definition must 
be made comprehensive. I should personally prefer to 
let the statute stand as it is were it not for the fact 
that many of the delegates expressed themselves as 
favoring a statutory definition of this word. 

Suggestion was also made that the words “col- 
lateral attack,” or some similar language, should be 
included in place of the words “in any suit or contro- 
versy relating to.” It was feared that the present 
language might imply that probate once granted 
should, under the language of the section, be deemed 
to be irrevocable in the probate court upon direct at- 
tack. Certainly it never was so intended and such is 
not the intention of the Committee. 

Suggestion was also made that a comma be in- 
serted after the word “revoked” in the last line. This 
may be done or the phrase “unless revoked, or reversed 
upon appeal,” may be transposed to follow the word 
“shall,” the third word in the sentence. I will attempt 
to re-phrase the section and submit it to the commit- 
tee for decision. 

Section 31—ESTABLISHMENT AND PRO- 

BATE OF LOST AND DESTROYED 
WILLS. 

In considering section 31 relating to the establish- 
ment and probate of lost and destroyed wills, the ques- 
tion of a will written in a foreign language was brought 
up by one of the delegates from the Gulf Coast. Noth- 
ing very definite was proposed. There are a number 
of viewpoints which may be taken with reference to 
such a situation. 

1. It might be provided that no will unless writ- 
ten in the English language should be valid. That 
would be rather arrogant and harsh. 

2. It might be provided that such a will may be 
admitted to probate as any other will, leaving the mat- 
ter of translation to any interested person. 

3. It might be provided that no such will may be 
admitted to probate except upon a translation ap- 
proved by decree of the court, which should be held to 
be the true meaning of the will. 

4. It might be provided that upon the admission 
of such a will to probate, it should be necessary for it 
to be construed (that is, translated) by the Probate 
Court, in which case the true meaning of the will 
would be the issue between the parties. 

Generally speaking, this matter is merely one of 
evidence. Witnesses testifying in foreign languages 
are uniformly permitted so to do and it is customary 
to have a sworn interpreter who will translate the 
questions and the answers as given, and the transla- 
tion by the interpreter is the actual testimony. The 
same thing is true with reference to written contracts. 
If there is a dispute as to the translation, which is not 
often the case, the court must decide the dispute and 
decree the true translation. 
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See Page on Wills, Vol. I, sections 237 and 567; 
Woerner, 3rd ed., Vol. I, Section 38, pages 81-2; Vol. 
III, note page 13898; 85 N. Y. 153 text page 161; from 
which it appears that there is a great variety of au- 
thority and different views on this subject. 

As this is a matter affecting almost exclusively 
Hillsborough County, we should like to get concrete 
suggestions from some of the members of the Hills- 
borough bar. 

Section 32—PROBATE OF FOREIGN WILLS. 

This is a revision of Section 5475, C. G. L. The 
thought of the committee in the revision of this sec- 
tion was to modify Section 5475 and require a will, 
which had previously been probated elsewhere, to be 
probated here as an independent matter, regardless of 
the foreign probate, but to permit the use of certified 
copies ‘of the foreign probate !n lieu of the will itself 
for obviously the will could not be produced here. This 
idea is expressed in the first sentences of the section. 
The last sentence in the section was added in the final 
revision and preparation of the proposed act for pub- 
lication. 

The question was raised at the meeting of the 
delegates, what would be the resultant situation con- 
cerning probate of a will which had been previously 
admitted to probate in a foreign jurisdiction, if, after 
admission to probate in Florida, the probate should be 
revoked in the foreign jurisdiction. No answer was 
given to this question by the person who suggested it. 
At the meeting of delegates I was unable to collect my 
thoughts in time to formulate an appropriate reply. 
Since the meeting adjourned I have given the section 
considerable thought. It appears to me that the sug- 
gestion is not precisely pertinent to the new section as 
intended by the committee but is pertinent to old sec- 
tion 5475 C. G. L. It may perhaps be pertinent to the 
new section, in view of the last sentence in the section. 
I think the last sentence will have to be comprehensive- 
ly revised or omitted. 

The suggestion mentioned raises the question in- 
directly of the effect of this section, or any other sub- 
stitute section, in view of Section 1, Article IV of the 
Federal Constitution. I have examined authorities un- 
der Section 1, Article IV of the Federal Constitution 
and find as might be expected, great variety of con- 
clusions drawn by the courts as to the effect of for- 
eign decrees of probate and what are entitled to full 
faith and credit under the Federal Constitution. See 
3 Freeman on Judgments, Secs. 1537, 1408, 1409, 1410, 
1411, 109 U. S. 608, U. S. C. A. Constitution, Part 2, 
page 363, 6 L. R. A. N.S. 617, 48 L. R. A. 130, 2 L. R. 
A. 408, 138 A. L. R. 498. There is one thing that we 
obviously must do. We must not draft a section which 
will violate the Federal Constitution. That can be 
easily avoided by omitting everything from the section 
which might be in derogation of the effect of a foreign 
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probate. In substance we should simply permit the 
probate of a will, probated elsewhere, with the aid of 
certified copies from the foreign jurisdiction, leaving 
the matter of due execution, testamentary capacity, 
the free will of the testator and the question of revoca- 
tion before death to be determined by the local court 
as an independent question. I think the section should 
go no further than that. Then whatever effect the 
foreign probate may have under the Federal Constitu- 
tion will have to be given to it by our local courts. 
There is a marked difference between decrees in pro- 
bate and ordinary judgments. Probate proceedings 
are largely in rem, and in so far as local persons are 
not bound by foreign probate proceedings, they should 
be free to litigate the questions here, but, of course, if 
local persons have appeared in the foreign proceedings 
and become bound thereby, they should have no oppor- 
tunity to re-litigate here. When they are or are not 
bound is often a difficult question and one that should 
be avoided in legislation. 

If the section is revised as I have indicated, the 
question raised at the meeting will be largely obviated 
and the answer to it will be comparatively simple. 

Section 33—ANTE-MORTEM PROBATE. 

The question arse whether this section violates 
Section 17, Article V, of the Constitution, that is to say 
whether it is a duty “usually pertaining to a court of 
probate.” I am inclined to believe that the section 
does not violate the Constitution; that ante-mortem 
probate is included in the constitutional phrase “to 
take probate of wills’; and that the question does not 
arise whether it is a duty usually pertaining to courts 
of probate. 

The question arose whether this section violates 
stitutes due process of law. That must be carefully 
considered; although a careful reading of the section 
as written would no doubt indicate due process. 

Section 34—NOTICE OF PROBATE. 

This section met with protracted discussion. It 
was suggested that the notice published should be ad- 
dressed not only to persons interested as surviving 
spouse or heirs at law of the testator, but should be 
addressed to all persons who might be interested. An 
example of another who might be interested is a lega- 
tee or devisee under a prior will who might take but 
for the subsequent will. 

It was considered that three months was entirely 
too short and that a minimum time would be six 
months. 

It was urged that the notice of probate statute 
should not be made mandatory but should be optional, 
leaving it to the executor or those whom he may repre- 
sent to publish the notice of probate if desired in or- 
der to cut off or limit ihe time for revocation of pro- 
bate. If such were the provision, notice of probate 
need not be published in the many cases in which no 


4 

4 

i 

i 
f 
die 
a 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


fear of an attempted revocation existed. This would 
save considerable costs. If no notice of probate were 
published, then petition for revocation might come in 
at any time pending the administration. If the notice 
is to be made optional, its language will have to be 
comprehensively revised. Likewise Section 35, will 
have to be modified, for the sake of harmony. 

It was suggested that the notice to creditors 
which is required to be published might in cases ot 
testacy be combined with the notice of probate. The 
essentials of the two would have to be incorporated in 
one advertisement and the slight saving in expense 
would hardly compensate for awkward result. 

Section 36—RECORD OF WILLS. 

It was proposed that there be included in the sec- 
tion relating to record of wills, or in some other sec- 
tion, a provision prohibiting the removal of original 
court files from the office of the County Judge. There 
was no general approval of this suggestion by the dele- 
gates. In my judgment it is a matter of practice which 
should be left to the County Judge. Of course, all 
court files should be most carefully safeguarded. 

Section 57—VESTING OF TITLE. 

It was suggested that the word “successor” or 
the word “successors” or both, be included after the 
word “administrator” in the first sentence of this sec- 
tion. It was also suggested that the language should 
be sufficiently clear to take care of cases of partial in- 
testacy. This section has not yet been considered by 
the committee. The suggestions will be duly consid- 
ered, when the Committee reaches this section. 

Section 79—PROCEEDINGS ON THE PE- 

TITION (FOR DOWER). 

Suggestion was made with reference to section 79 
that it be expressly indicated by the section that the 
County Judge have plenary jurisdiction in the matter 
of assignment of dower. It would seem that Article 
4 of Chapter 3 of Title 1 of the Act, being Sections 76 
to 81 inclusive, does give the County Judge plenary 
jurisdiction and that nothing more need be expressed 
in the sections. 

Section 119—EXPENSES AND COMPENSA- 

TION OF PERSONAL REPRESENTA- 
TIVE. 

No question was raised with reference to the pro- 
priety of the provisions of this section; but cognate 
questions were thoroughly discussed. The following 
questions were raised: 

How should objections to attorneys’ fees, the ad- 
ministrator’s expenses and the amount of compensa- 
tion be interposed ? 

When may they be interposed? 

How should the allowance be made of the personal 
representative’s compensation, expenses and attorneys’ 
fees? 

Might these items be asked for in the annual set- 
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tlements and an allowance then made? 

Shculd the application be ex parte or upon notice 
or should the request for allowance in the annual set- 
tlements be sufficient unless within a limited time 
parties adversely interested should object? 

The question of partial allowances on account 
pending administration was raised. The question was 
raised, in what class under Section 184 do attorneys’ 
fees appear. The answer seenis to be very plainly in 
class 1. 

This whole subject of how the personal repre- 
sentative shall apply for and how he shall be allowed 
his compensation, expenses and fees needs to be con- 
sidered and provided for so that it will be simple and 
plain. Another point is whether allowance is neces- 
sary in such cases as mortgage foreclosures where an- 
other court has adjudicated the reasonableness of the 
fee. There are latent abuses on both sides of this 
question. An attorney should not be burdened with 
having to earn his fee twice, first, doing the work in- 
volved, and next, getting it allowed. On the other 
hand, there should be safeguards against the payment 
of excessive fees, expenses and compensation due to 
so-called “senatorial courtesy” and general disinclina- 
tion to try to make an attorney pay back a fee or part 
of it and the further fact that it is not easy for heirs 
and legatees to keep a watchful eye on the matter of 
ex parte allowances. 

Section 120—SECURITY FOR DEPOSITS. 

This section should have been starred. It has not 
yet been considered by the committee. The state stat- 
ute relating to trust companies acting as executors or 
administrators requires them to take security for any 
trust monies deposited in the commercial side of the 
bank. The Federal Reserve Act and regulations there- 
under provide to the same effect. It might seem that 
personal executors and administrators should also be 


‘required to take security for deposits in banks. A num- 


ber of suggestions were made. One was to have the 
County Judge designate depositaries and have a stand- 
ing bond. Another was to attempt to have the securi- 
ties deposited with the Comptroller to secure deposits 
of executors or administrators... Another was to make 
deposits of executors’ and administrators’ preferred 
claims. This section is rather far reaching. The gen- 
eral rule of law on the subject may be found in 24 C. 
J. 50; 11 R. C. L. 149 (Sec. 158) ; Woerner Vol. 2, page 
1115; 60 A. L. R. 448. Upon further consideration I 
am personally disposed to recommend to the Commit- 
tee that the section be eliminated from the Act, and 
the case law remain as it appears. in the authorities 
cited. 

Section 145—COMMITMENT PROCEEDINGS 

INSTITUTED BY WHOM. 

The suggestion was made that the last clause in 

this section be written to read “jointly and severally” — 
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instead of “jointly.” Perhaps it would be better to let 
such proceedings be instituted by the remaining per- 
sonal representatives, or any one of them, for it is not 
unlikely that occasionally one of them may possibly 
decline to join. 

Section 173—RECORDS. 

It was suggested and I believe unanimously ap- 
proved that this section be amended to require the rec- 
ord of bonds filed. I take it, the bonds meant were 
the bonds of executors and administrators, but not 
supersedeas bonds. The question arises whether these 
should also be recorded. Supersedeas bonds are more 
ephemeral in their nature and will ordinarily be sued 
upon promptly. I see no occasion to record them. 
They are not recorded in other courts. 

It was also unanimously suggested (this includes 
the County Judges who were present) that inventories 
and accounts be not required to be recorded and that 
this section exclude those items. This will result in 
savings of thousands of dollars per annum to estates. 
At the same time it seems clear to me that any inven- 
tory or account filed (and not recorded) might, if lost, 
be readily replaced under appropriate order of the 
County Judge. After an estate is closed the inven- 
tories and accounts are of little further value. 

It was also suggested and generally approved that 
any person might upon request have any part of the 
file recorded, but at his own expense and that the ex- 
pense of such recording should not be taxable against 
any other person. This would afford an opportunity to 
cautious persons to preserve by record any document 
regarded as worth the expense of record. 

Section 178—-DUTIES OF APPRAISERS. 

It was suggested that an express duty be imposed 
upon the personal representative to produce to the ap- 
praisers all known property. This is obviously the im- 
plied duty of the personal representative. It is diffi- 
cult to see how the addition of the express provision 
would prevent a fraudulent concealment or disposition 
of any such assets. Nevertheless, it might be well to 
include an express statement of the personal repre- 
sentative’s obligation so to do. 

Section 179—INVENTORIES AS EVIDENCE. 

Suggestion was made that this section be supple- 
mented or another section be included to enforce the 
filing of sworn inventories within a limited time. The 
committee’s thought was that this point is probably 
taken care of by the provision of section 122 requiring 
the annual returns to include a statement of the assets 
and liabilities of the estate as far as known. It is be- 
lieved this sufficiently covers the suggestion for all 
practical purposes. 

Section 183—EXECUTIONS AND LEVIES 

PROHIBITED. 
Section 2—Time of Taking Effect. 
It was suggested that the prohibition of execu- 
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tions and levies, if possible, be made effective in pend- 
ing estates as well as future estates. This raises the 
very broad question as to how soon we can put the sup- 
posedly beneficial provisions of this statute into effect 
after it may have been passed by the Legislature. The 
whole subject will be reconsidered. 

Section 185—TIME OF PAYMENT; OBJEC- 

TIONS. 

This section was regarded as too inelastic. More 
time was suggested for the bringing of suit upon a 
claim objected to. It was suggested that the bank- 
ruptcy rule be made applicable, allowing a personal 
representative to object to a claim at any time before 
payment, and that thereafter reasonable time be given 
for the liquidation of the claim by suit. See Gilbert’s 
Collier on Bankruptcy, 2nd edition, 1931, pages 779, 
780, 812 and following. It will be observed that in 
bankruptcy, objections may be made formally or in- 
formally by the trustee and that the allowance of 
claims is a matter within the jurisdiction of the ref- 
eree. We have a different situation under our statute 
as the bar delegates have heretofore decided and in- 
structed us not to provide for the county judge hear- 
ing and determining claims, and most of the commit- 
tee have the same view. Consequently we cannot ex- 
actly have an informal and an indefinite manner and 
time for objecting to claims and liquidating them. On 
the other hand we must not make it so iron-clad that 
eternal vigilance is required by the personal repre- 
sentative and claimant. We want it workable and we 
want to avoid unnecessary checking of the docket. In- 
quiry was made as to whether or not a claim is con- 
ceded which is not objected to within nine calendar 
months of the first publication of notice to creditors. 
As I recall it, we had such a provision in one of our 
original drafts. It seems to have been omitted from 
section 185 as printed. We shall have to reconsider 
this section very carefully. 

Sections 186, 188 and 189—DISTRIBUTION. 

Questions arose with reference to distribution of 
real estate to heirs and devisees. The question was 
asked whether an executor or administrator should 
make conveyance, and if conveyance were made, must 
it bear documentary stamps under Act of Congress 
and under the State statute; or whether an order of 
distribution by the County Judge should be sufficient. 
Some spoke in favor of having deeds in every instance. 
Others thought an order should be a sufficient muni- 
ment of title. There is a slight difference between 
cases of intestacy and cases of testacy involving spe- 
cific devises. These sections will have to be carefully 
considered in view of the changed rule to the effect 
that real property is no longer to descend immediately 
to the heirs and devisees, but vests in the personal 
representative. 

An examination of the Florida Statute and of the 
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Federal Statute relating to documentary stamps leads 
me to the conclusion that none would be required by 
the Florida Statute on an executor or administrator’s 
deed, but that stamps may be required upon such a 
deed by the Federal Statute, although in the latter case 
it is by no means clear. 

Personally I favor a vesting of land titles by oper- 
ation of law, upon the discharge of the personal repre- 
sentative without deeds. I am not yet convinced as to 
the necessity, propriety, value or effect of a special 
court order. 

Section 219—APPEALS TO THE CIRCUIT 

COURT. 

It was pretty generally agreed by the delegates 
that appeals should not be allowed from interlocutory 
orders but only from a judgment or decree finally de- 
termining or adjudicating a matter. I agree heartily 
with this suggestion. The section and following sec- 
tions will be reconsidered in the light of this sugges- 
tion. But clear distinctions must be drawn in view of 
the character of probate proceedings as distinguished 
from ordinary chancery suits. 

Section 222—-APPEALS.TO THE SUPREME 

COURT. 

The question of making up the record for appeals 
to the Supreme Court was discussed at length. There 
was considerable sentiment in favor of having the 
Clerk of the Circuit Court make up the record but I 
don’t see exactly how it can be done smoothly; nor 
does it seem necessary under the provisions of Article 
V, sections 5, 15 and 17 of the Florida Constitution. 

Section 223—SUPERSEDEAS. 

The question was raised as to determining the suf- 
ficient financial responsibility of personal sureties or, 
for that matter, of all sureties. That seems to me to 
be a broader question than one of Probate Law. It is 
involved not only in every supersedeas bond but also 
in all court bonds. Perhaps it will be best to leave the 
section as it is until some general legislation covers the 
subject of the sufficiency of sureties generally. 

UNDISCOVERED LEGATEE 

The question was raised whether or not provision 
ought to be included in the proposed act to cover the 
disposition of a legacy in cases where the legatee could 
not be found. There are a number of possibilities in 
this situation. The law of escheat might be applied in 
some fashion or other. Proceedings might be had to 
enable such a legacy to be transferred to the residuary 
estate. The legacy might be held by the personal rep- 
resentative or some public official for a limited period 
of time. 

This identical situation has arisen in the courts 
for many years in connection with the distributive 
shares due bondholders in foreclosures of trust deeds. 
For a long time the practice in the Federal Courts was 
to allow unclaimed monies due bondholders to remain 


in the Clerk’s office indefinitely. A recent Federal 
Statute provides for the transfer of such funds after 
a limited time by the Clerk to the United States Treas- 
ury where claim may be made later. In the California 
Probate Act of 1931 the principle of this Federal Stat- 
ute seems to be applied. However, the precise adop- 
tion of the California Code provision would not be suit- 
able in Florida. 

It occurs to me that perhaps the best plan might 
be to permit the personal representative, upon the 
termination of the probate proceedings to pay over the 
undisposed of legacy to the State Treasury to be held 
there subject to the claim of the person entitled to take 
should he appear within a limited time. It might be 
provided that if he appears within a limited time and 
upon petition satisfies the County Judge of his right 
to the fund, a certified copy of the order might be pre- 
sented to the Comptroller who should draw his war- 
rant on the State Treasurer. On the other hand, should 
such legatee fail to appear within the time mentioned 
in Sections 151-159, then there might be administra- 
tion upon the estate of such undiscovered legatee as a 
person presumed to be dead and the fund disposed of 
in accordance with those sections. Should no heirs of 
the undiscovered legatee appear, escheat might then 
be applicable. 

Similar questions arise with reference to specific 
devises and inheritance of lands by known heirs who 
cannot be located. Not all lands need the same care 
that personal property needs but for the sake of uni- 
formity it might be well to sell the lands and place the 
funds in the same status as personal property. 

There is also the question in an intestate estate 
of the share of a known heir who cannot be located. 
This should probably follow the rule with reference to 
a legacy. 

It must be admitted, however, that cases which 


_ would be provided for under this heading are extreme- 


ly rare and so the whole matter should be treated in a 
simple fashion. 
SMALL ESTATES 

The matter of small estates kept bobbing up all 
through the meeting. Perhaps the most frequent 
question was “How would that affect a small estate?” 

It is obvious that the costs and expenses of ad- 
ministration are a serious matter in connection with 
small estates. Especially so when the small estate 
consists principally of land. This committee has wor- 
ried a great deal over this subject. But perhaps some 
further worry would be in order. 

The first question is: What is a “small estate?” 
No two persons will give the same answer or sugges- 
tion as to what should be considered a small estate for 
legislative purposes. Recourse to the probate laws of 
other states discloses no uniformity and innumerable 
variations. California has three different sizes of 
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small estates. The present Florida statutes disclose 
three or four types and really three sizes and these 
statutes are certainly not satisfactory. 
The proposed Act makes no specific reference tc 
“small estates.” But I want to review the matters 
provided for by this Act and we will again consider 
whether small estates are sufficiently provided for or 
need further attention. 
Section 176 reduces the statute of limitations upon 
unadministered estates from 10 to 3 years. So, if a 
small estate consists of a little land, a wait of three 
years will automatically administer the estate without 
cost. 
No administration is really necessary with refer- 
ence to a homestead. 
Section 74 (C. G. L. 5498) gives a widow wearing 
apparel and such household goods and utensils, pro- 
visions and clothing as are necessary for the main- 
tenance of herself and children. Here again no ad- 
ministration is really necessary. In fact if there be 
considerable tangible personal property, it may be 
used, consumed, divided and disposed of without any 
administration expense. And besides in three years 
the title (if anybody cares much about the title) is 
free and clear of claims of creditors of the decedent. 
Sections 1 and 2, Article X of the Constitution 
gives the widow and children an exemption of one 
thousand dollars worth of personal property in addi- 
tion to the homestead. Section 194 of the proposed 
Act provides for a short and simple termination of an 
administration if it appears that the whole estate is 
exempt. This reduces the expense of administration 
to a small sum if the estate is so small. 
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These provisions, enumerated above, seem to me 
to give most all small estates adequate protection 
against expense. If land titles need to be cleared 
promptly then an administration should be had: if 
there are choses in action to be collected there really 
ought to be an administration. Except in these two 
instances the ordinary small estate seems to be fairly 
well taken care of. 

However, one case occurs to me where special pro- 
vision might well be made for the special benefit of 
small estates. If the decedent had a bank account not 
exceeding, say $500.00, it might be well to provide that 
the surviving spouse might, as a special heir, with- 
draw same, on his or her own check, without adminis- 
tration. 

I ask the committee to reconsider this subject 
matter fully. I ask all County Judges and others in- 
terested, in the light of the foregoing remarks, to con- 
tribute to the cause a specific draft of any small es- 
tate provision which may be considered needed. Send 
it to any member of the committee. It will be care- 
fully considered. 

What does the Bar think of exempting small es- 
tates of all fees ordinarily chargeable by County 
Judges? What do the County Judges think? These 
fees are the major part of the expense of administer- 
ing small estates. The state pays the costs of trial 
and of appeal of indigent accused persons. Could it af- 
ford to remit payment of fees in small estates? The 
only answer that occurs to me is that in many small 
estates the County Judge does all the legal work gratis 
and therefore should receive his fees. 
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RULES OF THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF FLORIDA 


GENERAL RULES 


RULE 1—Motion Days—Hearings. 

Pursuant to Rule 6 of the new Equity Rules pro- 
mulgated by the Supreme Court, the first Monday in 
each month is hereby designated as “Motion Day”, 
when motions requiring notice and hearing may be 
made and disposed of. Nevertheless, hearings on mo- 
tions and on all other matter of pleadings may be sub- 
mitted to the Judge for determination at other times, 
when time therefor is available before the Judge, on 
five (5) days’ notice to the opposing party. 

RULE 2—Absence of Judge. 

It being required by law that admiralty and bank- 
ruptcy courts be kept open daily for the transaction 
of business, and business of a general nature being 
transacted from day to day in this court during the 
temporary absence of the presiding judge of this dis- 
trict, the court shall be opened daily by the Marshal 
or his deputy or in their absence by the Clerk or his 
deputy clerk. 

RULE 3—Dismissal for Want of Prosecution. 

Cases which have been pending in this court for 
more than one year without any proceedings having 
been taken therein during such year may be dismissed 
as of course, for want of prosecution, by the court on 
its own motion, at a general call of the calendar. Such 
cases may also be dismissed for want of prosecution at 
any time on motion by any party upon notice to the 
other parties. 

RULE 4—Naturalization Hearings. 

All petitions for naturalization and matters apper- 
taining thereto shall be heard and disposed of on the 
following dates: 

Tampa—Second Thursday after First Monday in 
March and Fourth Thursday after First Tuesday in 
September, of each year. 

Miami—tThird Tuesday after First Monday in June 
and Second Tuesday after First Monday in November, 
of each year. 

Jacksonville—First Wednesday after First Mon- 
day in June and First Thursday after Second Monday 
in December, of each year. 

Ocala—Third Monday in January, of each year. 

Key West—First Wednesday after First Monday 
in November, of each year. 

RULE 5—Divisions of the District. 

For the purposes of practice in issuing, serving, 
and returning process, and for the trial and disposi- 
tion of all cases, this District is hereby divided into 
three Divisions, as follows: 

JACKSONVILLE DIVISION shall be composed of 


the following counties: Baker, Bradford, Brevard, Clay, 


Citrus, Columbia, Duval, Flagler, Hamilton, Lake, Mad- 
ison, Marion, Nassau, Putnam, St. Johns, Sumter, Su- 
wanee, Union, Volusia. 

MIAMI DIVISION shall be composed of the fol- 
lowing counties: Broward, Collier, Dade, Indian River, 
Martin, Monroe, Okeechobee, Palm Beach, St. Lucie. 

TAMPA DIVISION shall be composed of the fol- 
lowing counties: Charlotte, DeSoto, Glades, Hardee, 
Hendry, Hernando, Highlands, Hillsborough, Lee, Man- 
atee, Orange, Osceola, Pasco, Pinellas, Polk, Sarasota, 
Seminole. 

RULE 6—Place of Docketing and Trial of Cases. 

All civil cases arising in Nassau County, and all 
criminal cases in which the offense was committed in 
Nassau County, shall be returnable to and tried at 
Fernandina, PROVIDED, however, that all cases shall 
be docketed on the Fernandina Docket kept at Jack- 
sonville. 

All civil cases arising in Marion, Citrus, Lake and 
Sumter Counties, and all criminal cases in which of- 
fense was committed in those counties, shall be return- 
able to and tried at Ocala, PROVIDED, however, that 
all cases shall be docketed on the Ocala Docket kept 
at Jacksonville. 

All civil cases arising in the Jacksonville Division 
elsewhere than in the counties of Nassau, Marion, Sum- 
ter, Citrus and Lake, and all criminal cases in which 
the offense was committed in the Jacksonville Division 
elsewhere than in the counties last herein enumerated, 
shall be returnable to and tried at Jacksonville and 
shall be docketed there. 

All civil cases arising in Monroe County, and all 
criminal cases in which the offense was committed in 
Monroe County, shall be returnable to and tried at Key 
West, and shall be docketed there. 

All civil cases arising elsewhere in the Miami Di- 
vision than in Monroe County, and all criminal cases 
in which the offenses were committed in any county 
of the Miami Division, other than Monroe, shall be re- 
turnable to and tried at Miami, and shall be docketed 
there. 

PROVIDED, however, that an indictment pro- 
cured in either Division of the District shall be valid, 
regardless of where the offense was committed in the 
District. 

PROVIDED FURTHER, that the adoption of this 
rule shall not affect the trial or disposition of any case 
now pending. 

RULE 7—Criminal Trial Sessions, When Held. 

REGULAR CRIMINAL TRIAL SESSIONS of this 
Court shall be held as hereinafter stated, for which 
petit juries shall be drawn and to which appearance 
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bonds shall be made returnable in accordance with 
law. 


TAMPA—Second Monday in February and First 
Monday in July and November of each year. 


MIAMI—Fourth Monday in April and October of 
each year. 


JACKSONVILLE—First Monday in January, Sec- 
ond Monday in April and First Monday in October of 
each year. 


OCALA—Third Monday in January and June. 


FERNANDINA, KEY WEST—At the times fixed 
respectively by Statute. 


SPECIAL CRIMINAL TRIAL SESSIONS may 
also be held at such other times during the statutory 
term as shall be determined by the Resident Judges 
of the several divisions of the District. 

RULE 8—Venue of Civil Cases. 

All civil suits of a local nature shall be instituted 
in the Division embracing the county in which the sub- 
ject matter of the suit is situated, and shall be tried 
at the place of holding Court designated in Rule 6. All 
civil suits NOT of a local nature, against a single de- 
fendant, inhabitant of said District, shall be instituted 
in the Division of the District where he resides; but if 
there are two or more defendants residing in differ- 
ent Divisions of the District, such suits may be insti- 
tuted in the Division of the District in which either 
defendant resides. Such suits shall be tried at the place 
of holding Court designated in Rule 6. 

-RULE 9—Removed Cases—Where Docketed. 

In all cases removed to this Court from the courts 
of the State of Florida, the Clerk of this Court shall 
docket said cases in the Division of the District in 
which the county from which such removals had is sit- 
uated, and the same shall be tried there, unless other- 
wise ordered. 

RULE 10—Transfer of Cases. 

Upon consent of the parties, or upon good cause 
shown to the satisfaction of the Court, the Judge may 
by special order direct any cause, either civil or crim- 
inal, to be transferred from one Division to any other 
Division of the District for trial, or may transfer any 
such cause from one place of holding Court to another 
place in the same Division. 

RULE 11—Service of Process. 

All Mesne and Final Process issued in any of the 
divisions of this district may be served and executed 
anywhere within the district. 

RULE 12—Pleading and Practice. 

In all suits at common law the pleadings and prac- 
tice and mode of proceeding, when not otherwise pro- 
vided by act of Congress, shall, as near as may be, be 
as in the circuit courts of the State of Florida, as pre- 
scribed by statute and rules of the Supreme Court of 
Florida. 
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RULE 13—Entry of Default and Final Judgment 

by the Clerk. 

As against such defendants as shall have been per- 
sonally served with process in the cause, defaults for 
want of appearances or pleadings may be entered by 
the Clerk as and at the time provided by the Statutes 
of Florida and the Rules of Practice governing Circuit 
Courts of the State of Florida in law actions, but the 
Clerk shall in no event enter final judgment without 
the action of the Court, EXCEPT that upon a return of 
a verdict, and in the event no motion for new trial is 
filed within four days thereafter, the Clerk shall enter 
final judgment on the verdict, and in the event no 
motion for new trial is filed within four days there- 
after, the Clerk shall enter final judgment on the ver- 
dict without further order of the Court. In the event a 
motion for new trial is made and denied, the Clerk 
shall, without further action of the Court, immediate- 
ly thereafter enter judgment. 

RULE 14—Setting Cases for Trial. 

Whenever any civil case at common law shall be- 
come at issue requiring a jury, either party may, upon 
10 days’ notice to the opposite party, move the judge 
to fix a day for the trial of the same. The judge upon 
hearing said motion shall fix said day far enough in 
advance to enable the parties to procure their wit- 
nesses or have their depositions taken, and issue an or- 
der for the summoning of such number of jurors as 
shall be necessary to procure a qualified jury from the 
district for such trial. All cases on default requiring 
a jury to assess damages may be heard and disposed 
of on any day the court may have a jury present. All 
cases at issue and not disposed of under this rule shall 
be docketed by the clerk in the order in which they 
become at issue, and stand for trial at the regular term 
of this court. 

RULE 15—Subpoenas, Cost of Service. 

Whenever, in a civil suit pending in this district, 
a subpoena ad testificandum is issued on behalf of the 
party, excepting the United States, the clerk issuing 
said subpoena shall, unless provision has been made for 
the payment of the witness sought to be summoned, 
place on said subpoena a notice that such witness must 
look to the party at whose instance he is summoned for 
his compensation; and no witness will be deemed in 
contempt for disregarding such subpoena unless his 
mileage and per diem have been secured by deposit or 
otherwise, or unless he is tendered his mileage and one 
day per diem. 

RULE 16—Motions for New Trial. 

Motions for new trials shall be made within four 
days after the entry of the verdict, during which time 
no judgment shall be entered, except by leave of 
court, and such motion shall be brought up for hearing 
and determination within 10 days from the making of 
such motion, unless further time is given for special 
cause shown. 
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RULE 17—Judgment Record and Index for Same. 

The clerk shall record all judgments, when en- 
tered, in a judgment record book kept for that pur- 
pose, and shall also keep in the clerk’s office at Jack- 
sonville an index of all judgments entered in the dis- 
trict, showing names of parties and all necessary data. 

RULE 18—Removal of Court Files from Clerk’s 

Office. 

No original papers on file in the office of the clerk 
of this court shall be taken from said office by anyone, 
but any party interested in a case or any member of 
the bar shall have access to them for the purpose of 
examination at any time within office hours: Provided, 
That this order shall not apply to cases in which on ac- 
count of reference to a master or commissiner to take 
testimony the original papers may be taken by such 
master or commissioner in accordance with an order 
of the court. 

RULE 19—Papers Filed in Only One Case. 

Papers presented for filing and docketing shall be 
entitled and filed in but one case. When a paper is 
presented for filing and docketing which is entitled in 
more than one case, the clerk shall ascertain from the 
person presenting the same which case he wishes the 
same filed in, and when no directions are given the 
clerk shall file and docket such paper in the first case 
named in such paper and in no other. 

RULE 20—Exhibits in Closed Cases to be Re- 

moved From Files. 

All models, diagrams, books or other exhibits filed 
in evidence in this court which are too large or cum- 
bersome to be conveniently filed in the clerk’s office 
must be removed by the party filing same within one 
year after the final adjudication of the cause, and if 
not so removed may, upon 30 days’ notice to the party 
in interest or his attorney of record, be destroyed by 
the clerk or otherwise disposed of as he may deem 
proper. 

RULE 21—Admission of Attorneys. 

Any attorney who has been admitted to practice 
in the Supreme Court of the State of Florida may be 
admitted to practice in this Court on motion signed 
by a member of the Bar of this Court without exam- 
ination upon sufficient evidence to this Court of his 
admission to practice in the Supreme Court of the 
State of Florida and the signature of an attorney to 
such motion for admission shall be deemed a certificate 
of such attorney that the applicant is of good moral 
character and otherwise fitted to become an attorney 
of this Court. 

PROVIDED that any attorney residing outside 
this District presenting evidence of having been ad- 
mitted to practice at the Bar of the Supreme Court 
of the United States or an Circuit Court of Appeals of 
the United States or any District Court of the United 
States for any other District will be heard in any case 
with which he is connected without formal admissicn. 


RULE 22—Interventions in Equity Cases, Pro- 

cedure. 

Not less than five days’ notice of the application 
for leave of court to file petitions of intervention in 
equity cases pending in this court shall be given to al) 
parties in interest, stating the time and place such ap- 
plication will be made, and a copy of said petition shal) 
be served with such notice; and if such petition be 
filed by leave of court, parties in interest shall file 
answer or motion to dismiss said petition, unless oth- 
erwise ordered, within 20 days. 

RULE 23—Jurors, Drawing of. 

As soon as the general venire and the special 
venire, if one be issued on the first day of the term, 
shall have been called, a list of all petit jurors accept- 
ed by the court shall be immediately made by the clerk, 
assigning to each juror a number, which shall not be 
changed during the term, and shall be from one up- 
ward, consecutively, according to the number of jur- 
ors accepted; and when any subsequent special venire 
shall have been called during the same term those 
accepted shall similarly be placed on the said list, until 
discharged, and the clerk shall provide a box in which 
shall be placed on small slips of paper of uniform 
color and dimensions numbers corresponding to those 
assigned to each and every juror so accepted. When a 
case is called for trial the marshal, a deputy, or bailiff 
shall draw from the box in open court 12 numbers so 
placed therein and at the same time calling off the 
numbers. The clerk will at the same time call into the 
jury box the persons whose names correspond to the 
numbers assigned on his list, and the place of each 
juror excused for cause or by challenge shall be filled 
in like manner until the jury be completed. The jurors 
shall not be called in any other manner. The numbers 
so drawn shall not be replaced in the jury box until 
the jury shall have returned a verdict or been dis- 


charged from consideration of the case. The numbers 


of those drawn and excused by challenge or for cause 
may be placed in the jury box immediately after the 
jury is sworn in the cause. 

RULE 24—United States Commissioners. 

(a) Witness pay rolls—dAIl United States Com- 
missioners in the hearing of criminal cases shall com- 
plete and forward to the United States marshal at 
Jacksonville, Fla., all pay rolls of witnesses’ fees earned 
upon the same day the fees are earned, or upon the day 
of the final attendance of witnesses in said cause. 

(b) Commitments, where prisoners shall be held. 
—TIn cases of arrest upon a criminal charge when it 
becomes necessary to commit the accused to await trial, 
and there is no jail at the place of residence of the 
commissioner, he shall order said accused to be com- 
mitted to the jail nearest the place of arrest, in the di- 
rection of the place of holding the next term of court 
for that division of the district. 
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(c) Quarterly accounts.—United States Commis- 
sioners shall file their quarterly accounts in duplicate 
with the United States Attorney, who, after approval 
of same, will file them in the office of the clerk. 

(d) Procedure when complaints are filed.—Unit- 
ed States Commissioners in the Southern District of 
Florida in all cases hereafter where the complaints are 
lodged with them for violation of the statutes of the 
United States shall make a concise statement of the 
facts as ascertained from the party making the com- 
plaint and which are within his personal knowledge, 
and particularly in viclation of section 3242 of the Re- 
vised Statutes, such facts as will show that the party 
is “carrying on business” prohibited by the section as 
distinguished from single, accidental, or accommodat- 
ing acts, and shall immediately upon the issuance of 
the warrant forward the same, together with the state- 
ment of facts hereinbefore provided, to the United 
States Marshal’s office, who upon receipt thereof shall 
tender the same to the United States Attorney or to 
his sworn assistant for his approval or rejection. If 
the attorney or assistant shall approve said warrant in 
writing, then the marshal shall forward the same to 
the deputy marshal nearest the place where the same 
is to be executed for service. If the warrant shall not 
be approved by the district attorney or his assistant, 
the marshal shall then return the same to the commis- 
sioner issuing it, with a statement of the reasons given 
by the attorney or his assistant for such refusal: Pro- 
vided, however, That if when a complaint is lodged 
with a commissioner as aforesaid, and the warrant is 
issued, the commissioner may have good reason to ap- 
prehend that the delay incident to the transmission of 
such warrant to the marshal for the approval of the 
district attorney or his assistant, as hereinbefore set 
forth, would defeat the ends of justice, in that case the 
commissioner may certify upon said warrant that the 
same has not been submitted to the United States At- 
torney or his assistant for approval or rejection as 
above provided, because the delay incident to so doing 
wculd, in his opinion, be likely to defeat the ends of 
justice. In case the above certificate is made, and in no 
other cases, shall a warrant be served by the marshal 
or a deputy marshal without being first submitted to 
and approved by the said United States Attorney or his 
assistant. In cases where the above certificate is in- 
dorsed upon said warrant the commissioner may then 
hand the warrant to a deputy marshal nearest the place 
of service, and shall thereupon make an immediate 
report of said writ to the marshal sufficient to enable 
him to docket the same. 

(e) Notice to marshal of commitments and dis- 
charges.—All United States Commissioners shall on 
the day of the commitment to or discharge from, of 
any person, any county jail in this district, notify the 
marshal of this district, of such commitment or dis- 
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charge by mail, specifying in such notice of commit- 
ment, the date of such commitment, the name of the 
person committed, the amount of bond required, the 
county jail to which such person is committed, and the 
charge upon which the commitment is based. In the 
case of discharge from jail, the notice shall specify the 
name of the person, the hour discharged, the county 
jail in which such person was confined, the charge 
against such person, and the reason of such dis- 
charge. 

(f) Records and cases to be filed with clerk.— 
United States Commissioners of this district, within 
48 hours after the close of the examination held by 
them, shall forward to the clerk of this court all papers 
in each case, with all exhibits filed or admitted in evi- 
dence, with a schedule of papers and exhibits and a 
transcript showing the proceedings and a brief recapit- 
ulation of the evidence of each witness. 

RULE 25—Findings of Fact. 

When an equity case is submitted to the Court on 
Final Hearing, counsel on each side shall file with the 
Court proposed written findings of fact and conclusions 
of law which are deemed by such counsel to cover the 
issues in the case. 

RULE 26—Bills of Exceptions, Time within which 

to be presented. 

In all cases a delay of 40 days is granted, regard- 
less of the ending of the trial term, from the day a 
judgment appealed from is entered or a motion for a 
new trial is overruled, which ever date is later, for the 
preparation and presentation of bills of exceptions; 
PROVIDED, said period may be restricted or enlarged 
by special order of court during said period, in which 
case this rule shall have no application. 

RULE 27—Bills of Exceptions, How Presented. 

A bill of exceptions will be considered presented if 
filed with the clerk within the delay allowed, after no- 
tice in writing mailed by the Clerk to all opposing par- 
ties of their counsel of record. Opposing parties shall 
have 10 days after the filing within which to lodge 
with the Clerk objections to the settlement of said bill 
of exceptions. The Clerk shall promptly transmit the 
bill of exceptions, together with the objections thereto, 
if any, to the Judge for settlement. 

RULE 28—INTERLOCUTORY HEARINGS. 

Whenever an interlocutory hearing upon any 
pleading is had at the instance of any party to a cause, 
all unsettled pleadings then pending in the cause shall 
be called up and submitted at the same time. It shall 
be the duty of the party applying for a hearing on any 
pleading to ascertain what other unsettled pleadings 
are then pending in the cause, and to notify all parties 
interested in such other pleadings that by order of the 
Court all unsettled pleadings will be heard on the date 
assigned to the party applying for the hearing. This 
rule shall be liberally construed to the end that when 
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an interlocutory hearing is had in any cause, the en- 
tire case shall be brought up to date by disposing of all 
matters then pending. 


ADMIRALTY RULES 


RULE 1—Libel. 

Every libel filed in admiralty shall aver the amount 
of the debt, damages or salvage for which the action is 
brought. In salvage cases, the amount of salvage claim- 
ed in respect to each interest in the thing attached, 
such as hull, cargo, freight money, etc., shall be sep- 
arately stated. The amount of the debt, damages, or 
salvage for which the action is brought, with the addi- 
tion of $250.00 in a suit IN REM and $100.00 in a suit 
IN PERSONAM, shall be indorsed by the clerk on the 
process so as to enable the marshal or the court or the 
commissiner to take, and the defendant or claimant to 
give, the bail or stipulation required by law or by the 
rules of court, in the event no other amount may be 
determined under the admiralty rules of the Supreme 
Court or of this court or of the statutes of the United 
States. 

RULE 2—LIBEL, Form of Libel in Salvage Cases. 

In cases of salvage the libel shall also separately 
state the value of the hull, cargo, freight, and other 
property saved, the names of the principal salvors, and 
that the suit is instituted in their behalf and in behalf 
of all other persons interested or associated with them. 
It shall also have annexed to it a list of the names of all 
the salvors and of all persons entitled to share in the 
salvage, and also any agreement of consortship exist- 
ing among them, so as to enable the court to divide 
the salvage according to the rights or interests of the 
parties. 

RULE 3—Bond or Stipulation of Libelant or In- 

tervenor. 

(a) No libel or petition shall be received or third 
party permitted to intervene or claim except on the 
part of the United States, or on the special order of the 
court, or when otherwise provided by law, unless a stip- 
ulation for costs shall be first entered into by the par- 
ty, conditioned that the principal shall pay all costs 
awarded against him by this court, and in case of ap- 
peal, by the appellate court, such stipulation to be with 
at least one surety, resident in the Southern District 
of Florida, and in the sum of $250.00 in cases IN REM 
and $100.00 in cases IN PERSONAM. Any incorporat- 
ed surety company authorized to do business in this 
district may be accepted as such surety. 

(b) Seamen suing for wages in their own right 
and for their own benefit for services on board a ves- 
sel, salvors in possession of the property libeled, and pe- 
titioners for money in the registry of the court shall 
not be required to give such security in the first in- 
stance. The court may for adequate cause shown on mo- 


tion with notice to the parties order the usual stipula- 
tion to be given. 


(c) Except in cases instituted by the United 


_ States by information or libel of information upon seiz- 


ure for any breach of the revenue, prohibition, navi- 
gation, or other laws of the United States, stipulations 
or bonds in admiralty need not be under seal, and may 
be executed by the agent or attorney of the stipulator 
or obligator acting under informal written authority of 
the stipulator or obligor, including authority by tele- 
gram or cable. Stipulations for costs need not be signed 
or executed by the party, and shall be sufficient if exe- 
cuted only by the surety or sureties. In place of the 
stipulation or bond the party may deposit the necessary 
amount in the registry of the court. Any party having 
an interest in the subject matter of the suit may at any 
time, on due notice, move the court on special cause 
shown for greater or better security, and any order 
made thereon may be enforced by attachment or oth- 
erwise. 

RULE 4—Notice in Forma Pauperis. 

When not otherwise provided by law, suits may be 
prosecuted IN FORMA PAUPERIS by express allow- 
ance of the court only, and in such cases no stipulation 
for costs will be required; but process IN REM in 
such causes, unless specially allowed by the court, shall 
not issue except upon proof of 24 hours’ notice of the 
filing of the libel for opportunity to appear and resist 
such issuance. In the absence of the judge the allow- 
ance may be made by the clerk. 

RULE 5—Tender Inter Partes. 

A tender Inter Partes before suit shall be of no 
avail in defense or in discharge of costs unless on suit 
brought and before answer, plea, or claim filed, and the 
said tender is deposited in court to abide the order or 
decree to be made in the matter. 

At any time not less than 10 days before a trial 


_ the respondent or claimant may serve upon the libel- 


ant’s proctor a written offer to allow a decree to be 
taken against him for the sum of money therein speci- 
fied with costs to the date of the offer, to be taxed, 
which the libellant may within five days thereafter 
accept and enter judgment accordingly. If not ac- 
cepted, and if the libelant fail to obtain a more favor- 
able decree, he shall not recover costs from the time of 
such offer, but the respondent shall have judgment 
for all costs expended by or taxed against him from the 
time of such offer. 

RULE 6—Exceptions to Libel. 

(a) Except as provided in paragraph (b) of this 
rule, the respondent or claimant may embody his excep- 
tions to the libel in his answer. Such exceptions, wheth- 
er filed separately or embodied in the answer, may be 
heard at any time on reasonable notice. 

(b) In cases instituted by the United States by 
information or libel of information upon seizure for 
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any breach of the revenue, prohibition, navigation or 
other laws of the United States, exceptions to the libel 
or information shall be filed separately and heard and 
disposed of on reasonable notice before trial or final 
hearing. 

RULE 7—Exceptions to Claim or Answer. 

Within 29 days from the filing of the Answer, or 
within such further time as the court may allow, the 
libellant or any intervener may file exceptions to the 
claim or answer of a claimant or respondent for insuf- 
ficiency, surplusage, irrelevancy, impertinence, or scan- 
dal; and such exceptions may be heard on reasonable 
notice. 

RULE 8—Amendments to Pleadings. 

If a party submit to exceptions he shall amend his 
pleadings within 20 days after the filing of such excep- 
tions, unless further time be allowed by the court. 

RULE 9—Dismissals by Consent and for Failure 

to Prosecute. 

An action in admiralty may be dismissed and stip- 
ulations or bonds given therein canceled and writ of 
restitution issued by the clerk as of course upor\ the 
filing in such cause of the written consent of all purties 
of record, including interveners, if any. 

At least 10 days’ notice shall be served upon the 
adverse party before any application to dismiss any 
cause under rule 38 of the admiralty rules of the Su- 
preme Court. 

RULE 10—Attachment, When Issued by the Clerk. 

No attachment shall issue by the clerk without 
written order of the judge, except (1) when service 
has been made and the libel has been taken as con- 
fessed, or (2) upon affidavit of the libelant showing 
the necessity for an immediate attachment and stating 
that the necessary order from the judge of said court 
can not be procured in time for service of the writ of at- 
tachment, because of the absence of the judge from 
the district or division of the district in which the suit 
may be pending, or stating other facts showing the im- 
practicability of procuring the necessary order from 
the judge of said court in time for such service. In any 
of the events mentioned in this rule, the clerk or his 
deputy may enter an order for the issuance of writ of 
attachment upon the filing of the stipulation and com- 
pliance with other requirements of law and the rules 
of this court. 

RULE 11—Report of Marshal of Expense of car- 

ing for Attached Property. 

In cases of admiralty where the marshal under at- 
tachment takes into custody property that requires 
the expenditure of money in its care and preservation, 
and the parties to said cause, or the claimant thereof, 
makes no application to bond or sell said property, or 
provide for the expense of such custody for the period 
of 10 days after the execution of said attachment, the 
marshal shall report such fact to the court for its in- 
structions. 
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RULE 12—Bond for Release. 

(a) In cases of seizure or other suits IN RE 
which seek the forfeiture or possession of the property, 
or a recovery to the full amount of its value, the stipu- 
lation to be given by the claimant on delivery, before 
the court or commissioner, shall be for its value and 
an amount sufficient to pay the costs. In suits for sal- 
vage, seamen’s wages, or other suits which seek to re- 
cover a sum less than the value of the property at- 
tached, in the absence of any order of court declaring 
an amount of stipulation upon the giving of which the 
property shall be released, the stipulation shall be for 
double the sum demanded by the libel or libels in re- 
spect to the property sought to be released by the 
claimant, or for the value of the property, as the claim- 
ant may prefer. Upon the proper stipulation being filed 
and the sureties approved, the clerk shall enter an or- 
der as of course for the release of the property. 

(b) In all causes in admiralty where the claimant 
of the property tenders a bond with personal sureties 
the officer approving the bond shall require the sure- 
ties to appear before him, give a list of the property 
owned by such surety and state that he is worth, in 
property subject to execution in the district, the 
amount of said bond before the order of release is made. 

RULE 13—Answers in Admiralty. 

When a libelant, claimant, or respondent resides 
out of the district, the libel, claim, or answer may be 
sworn to by his proctor or agent, or attorney in fact. 
If his personal answer under oath of averments or in- 
terrogatories is demanded, and it shall appear to the 
court that the ends of justice require answer, a com- 
mission or DEDIMUS POTESTATE may issue to take 
the same. 

RULE 14—Executions in Admiralty, When to Is- 

sue, Supersedeas. 

No execution shall issue on any decree in admir- 
alty until 10 days after the entry of decree, or such 
time as is designated by special order, and in event no- 
tice of appeal is filed within such time the party filing 
such notice shall have 30 days therefrom to perfect 
such appeal and file supersedeas bond, during which 
time execution shall be stayed. 

RULE 15—Appeals in Admiralty. 

When an appeal in admiralty shall be made from 
the decree of this court, either party may serve on the 
adverse party a statement of the testimony on the trial, 
excepting such evidence as was in writing, which shall 
be properly referred to therein. The party on whom the 
same shall be served within four days after such serv- 
ice propose amendments thereto; otherwise the state- 
ment shall be deemed acquiesced in. The statement, if 
amended, shall with the amendments, unless they are 
acquiesced in, be submitted to the judge for settlement, 
and when settled shall be filed by the clerk, and with 
the written evidence, shall be deemed the proofs on 
which the decree was made. 
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RULE 16—Salvors Uniting in One Libel. 

Salvors having a common interest arising from as- 
sociated service, or from consortship, shall unite in 
one libel. The majority of the masters, or if a major- 
ity can not agree, then the principal or master wrecker 
shall appoint the proctor. The proctor for the principal 
salvor shall be entitled to the statutory fee of $20, to 
be allowed as costs. Only one such fee shall be allowed. 

RULE 17—Orders of Court Respecting the Taking 

of Testimony and Trial of Issues. 

In all cases in admiralty the court will, upon appli- 
cation of any party and reasonable notice as to such 
parties as shall have appeared (including intervenors, 
if any), make such orders with respect to the taking of 
testimony and the trial of the issues as the circum- 
stances of the case may require. 

RULE 18—Commissioner; Allowance for Taking 

Testimony. 

There shall be allowed commissioners in admiralty 
for taking and reducing testimony, certifying and fil- 
ing same, $10 per day and 25 cents per folio for 
transcript of testimony, this to include stenographers’ 
fees and 10 cents for swearing each witness, and 10 
cents for filing each exhibit presented for filing. Such 
fees shall be taxed as costs against the losing party 
when not otherwise ordered: PROVIDED, that when- 
ever it may appear upon the complaint of either party 
that the testimony had been unreasonably voluminous 
and contains irrelevant and immaterial matter, the 
court may order the unnecessary costs so incurred tax- 
ed against the party in fault. 

RULE 19—Premiums on Surety Bonds to be Taxed 

as Costs. 

If costs shall be awarded to either or any party in 
any civil cause, at common law, equity, or admiralty, 
in this court, then the reasonable premiums or ex- 
penses paid on all bonds or stipulations or other secur- 
ity by the prevailing party, in whose favor such costs 


are allowed, shall be taxed as a part of the costs of — 


the case. 
RULE 20—Proctor’s Fees for Collecting Seamen’s 
Wages. 

In all cases of collection of seamen’s wages, no 
other or greater attorney’s fee shall be allowed the 
proctor for such seamen than 10 per cent of the amount 
collected. Said 10 per cent shall be paid by the clerk 
of the court to said proctor, and the balance paid di- 
rectly to the seamen entitled thereto, unless otherwise 
ordered by the court. 

RULE 21—Salvage Cases: Procedure, etc. 

In all salvage cases, if it has been necessary to file 
a short or skeleton libel to procure a writ of attach- 
ment, a full and complete libel with a full and complete 
list of parties interested, shall be filed within five days 
after the filing of the skeleton libel, unless further 
time shall be allowed by the order of the Court. 


RULE 22—Verification of Pleadings and Inter- 

rogatories. 

Verification of pleadings and answers to interro- 
gatories shall be made by the parties, or one of them, 
if within the division of the district; otherwise, or by 
leave of court, by an agent, attorney in fact or proctor, 
who shall state briefly the sources of his information or 
knowledge, and declare that the document affirmed to 
or verified is true to the best of his knowledge, infor- 
mation, and belief, and state the reason why the verifi- 
cation is not made by a party. If the personal oath of a 
party or all of the parties be demanded in writing, and 
notice thereof duly given, a motion may be made for 
a stay pending the procurement of such verification by 
commission or otherwise. 

RULE 23—Consoclidation of Causes. 

When two or more suits are pending, all of which 
may rest upon the same matter of right or defense, 
although there be no common interest between the par- 
ties, the court may consolidate or compel said suits to 
be tried together and enter a decree in each cause or 
a single decree conformably to evidence. 

RULE 24—Service of Foreign Attachment and of 

Process Against Freight and Proceeds. 

When the debts, credits, or effects named in any 
process of foreign attachment are not delivered up to 
the marshal or by the garnishee or are denied by him 
to be the property of the respondent, if shall be a suf- 
ficient service of such foreign attachment to leave a 
copy thereof with such garnishee, or at his usual resi- 
dence or place of business, with notice of the property 
attached; and, on due return thereof by the marshal, 
the libellant, on proof satisfactory to the court that the 
property belongs to respondent, may proceed to a hear- 
ing and final decree in the cause. 

In proceedings In Rem, process against freight or 
proceeds of property in possession of any person, and 
all orders granted by the court under rule 36 of the 
Supreme Court, may be served in like manner. 

RULE 25—Notice of Application for Payment of 

Funds or Disposition of Property in Court. 

Reasonable notice shall be given all parties (in- 
cluding all intervenors) of application for orders or de- 
crees for the payment or disposition of funds or prop- 
erty in the possession of the court. 

RULE 26—Interventions. 

Unless otherwise provided by special order of the 
court, notice of the filing of a petition of interven- 
tion together with a copy of such petition, shall be giv- 
en by the petitioner to all parties to the cause (includ- 
ing previous intervenors, if any), or their proctors of 
record. No such party or intervenor shall be held to be 
in default for failure to answer such petition of inter- 
vention unless required to do so by order of the court 
thereon fixing the time to plead to or answer such pe- 
tition. A copy of such order shall be promptly sent by 
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mail by such intervenor to all other parties or interven- 
crs or their proctors of record, unless otherwise pro- 
vided by such order. 

RULE 27—Findings of Fact. 

When an admiralty case is submitted to the Court 
on final hearing counsel on each side shall file with the 
Court prcposed written findings of fact and conclusions 
of law which are deemed by such counsel to cover the 
issues in the case. 


BANKRUPTCY RULES. 


RULE 1—Attorneys in Bankruptcy. 

Referees will only permit such attorneys to prac- 
tice before the bankruptcy courts as are members of 
the bar of the United States District Court for the 
Southern District of Florida, except as a matter of 
courtesy, attorneys admitted to practice in the United 
States courts of other districts may be permitted to 
represent non-resident creditors before the bankruptcy 
court. 

RULE 2—Petitions and Schedules in Bankruptcy. 
The petition or schedule of a corporation shall be 
signed by its president or other duly authorized officer, 
and attested by its secretary with the seal of the cor- 
poration. 

(a) Each item in the schedules not otherwise filled 
out shall be carried out by the entry “nothing.” 

(b) Amendments to the schdeules will be sworn to 
and filed in triplicate with the clerk or with the referee. 
(c) Whenever a petition is presented for filing, 
accompanied by an affidavit of inability to pay filing 
fees, as set forth in (2) paragraph 51, act, the clerk 
shall examine the petitioner specifically as to his finan- 
cial condition before filing such petition, and if the 
facts ascertained by such examination, in his opinion, 
justify it, shall report the same to the judge of this 
court for his action, in accordance with paragraph 4, 
General Order XXXV. 

RULE 3—Referee’s Notice to Creditors. 

All notices mailed by referee to creditors shall 
have printed upon the envelope inclosing the notice the 


turn the same to him if the person to whom the en- 
velope is addressed is not found. 

RULE 4—Publication of Notice to Creditors. 

Notice for the first meeting of creditors shall be 
published once, said publication to be at least one week 
prior to the date of said meeting. 

RULE 5—Proof of Publication of Notice to Cred- 

itors. 

Proof of publication of all notices required to be 
published shall be made by the affidavit of the publish- 
er cr business manager of the newspaper, and must be 
accompanied by and refer to a printed copy of the 
notice published, and must state the name of the paper 


name and address of the referee, with directions to re- - 
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and place of publication and the date or dates of each 
appearance of the notice in the paper. 

RULE 6—Trustee’s Bond. 

In all cases where the bond required to be given 
by the trustee appointed by the creditors is not greater 
in amount than $300, the referee to whom the matter is 
referred may accept the inidvidual bond of the trus- 
tee so appointed at his discretion. 

RULE 7—Premium on Trustee’s Bond. 

Whenever trustees or receivers are required to 
give a bond with security and the same shall be given 
with a surety company as surety and shall be approved, 
then the premium paid or to be paid for such bond and 
for the renewals thereof, if reasonable, may be allowed 
by the referee as part of the expense of the adminis- 
tration of the estate, and the amount of such premium 
paid or to be paid shall be indorsed on the bond before 
approval by the referee. 

RULE 8—Final Report of Trustee. 

When an estate has been fully administered the 
trustee shall file with the referee a final report stating 
that such estate has been fully administered and pray- 
ing to be discharged from his trust. The trustee shall 
file with such final report an account, duly verified by 
affidavit, showing in detail the amount of money re- 
ceived by him as trustee, the amount disbursed, and on 
what account disbursed; with proper vouchers for all 
disbursements where it is practicable to secure such 
vouchers. Upon the filing of such final report and ac- 
count the referee shal! call a final meeting of creditors, 
upon a day named by him not less than 15 days after 
the day on which said report and account are filed, and 
the referee shall state in the notice given creditors of 
such final hearing that the trustee has filed his final 
report and accounts and that the same will be acted 
upon at said meeting. At the time and place fixed for 
such final meeting the referee shall audit said final ac- 
count, and if it appears that the trustee has fairly and 
honestly administered said estate and duly accounted 
for all property or money coming to his hands, in ac- 
cordance with law, shall approve such account and 
enter an order discharging the trustee from his trust. 

Rule 9—Fees of Attorneys. 

In allowing an attorney’s fee for the attorney for 
the bankrupt in a case of voluntary petition, or for 
the attorney for the petitioning creditors in an invol- 
untary petition, where there is an adjudication and set- 
tlement of the estate without opposition or litigation, 
no larger amount than $100 shall be allowed in any 
case, unless special cause for the allowance of a larger 
amount be shown and authorized by the referee and ap- 
proved by the judge; and where the estate is of small 
value and the schedules neither large nor intricate, 
such less sum shall be allowed by the referee as he may 
consider reasonable: 

(a) The allowance of a fee for the attorney of the 
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bankrupt in any case shall include payment for services 
rendered in filing the petition for and procuring the 
discharge; but in no case shall that portion of said fee 
allowed for filing the petition for and procuring the dis- 
charge exceed the sum of $50, and shall not be paid to 
the attorney until the discharge is granted or refused. 


(b) The pendency of proceedings upon any appli- 
cation for a discharge shall not prevent the payment 
of a final dividend and closing of such case. In all such 
cases the amount allowed as attorney’s fee may be paid 
by check of the trustee deposited with the clerk for 
delivery to the attorney of the bankrupt upon the dis- 
position of the proceedings upon discharge. 

RULE 19—Dismissal of Voluntary Petitions. 

After 60 days have elapsed from the date of the 
order of reference to a referee of an adjudicated peti- 
tion in voluntary bankruptcy, and no proceedings have 
been taken therein by the bankrupt, due notice having 
been given by the referee to the bankrupt or his attor- 
ney to proceed in the matter, and the time not having 
been enlarged, the referee shall report the facts to the 
judge and apply for an order to show cause, to be 
served on the bankrupt, why an order of adjudication 
should not be vacated and the petition dismissed. 

RULE 11—Confirmation of Composition. 

In all cases of composition the application for con- 
firmation must be accompanied by a report from the 
referee, the offer and acceptances, and the certificate 


of deposit, setting forth the date when the application 


was filed, the amount and place of deposit, the names 
of all creditors whose claims have not been disallowed, 
and the amount of same, and the amount to which each 
is entitled under the composition; also all expenses and 
allowances and to whom made payable. The order of 
distribution will provide that the same be made by 
the referee. All compositions shall be closed in six 
months after confirmation, and any surplus on hand 
after the payment of all claims proved shall be return- 
ed to the bankrupt. 

Any money due to any creditor, whether as com- 
position or as dividend, remaining in the hands of the 
trustee or referee for a period of six months after the 
final closing of said estate shall be paid into the reg- 
istry of the court. 

RULE 12—Exemptions by Bankrupt. 

Where there is no trustee appointed, the exemp- 
tion claimed by the bankrupt may be set off to him at 
the time the order to that effect is signed, and in that 
event the following clause shall be inserted in Form 
No. 27: 


“And it appearing that the said bankrupt is en- 
titled to the exemption claimed in the schedules ac- 
companying the petition herein, it is further ordered 
that the property claimed in said schedules, being ex- 
empt pursuant to section 1 of article 10 of the Consti- 
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tution of the State of Florida, be, and the same is here- 
by, set off to the said bankrupt.” 

RULE 13—Depositories for Bankruptcy Funds. 

Banking institutions as depositories for moneys of 
bankruptcy estates shall be designated by orders en- 
tered for that purpose, and the clerk shall keep a list 
of authorized depositories open to the inspection of the 
public and shall furnish a copy thereof to each referee 
in the district. 

Each depcsitory so designated shall give a bond in 
the sum of not less than $5,000 and in such additional 
sum as may be ordered by the court, such bond to be 
made with some authorized surety company as surety. 

RULE 14—Deposits of Receivers and Trustees. 

Referees, Receivers, Trustees, and Custodians, 
shall deposit all moneys coming into their pcssession in 
designated depositcries to their credit, as follows: 

(Name) 
or Custodian. 


Bankruptcy No... 

(Name of Bankrupt) 

When the account is opened, the Receiver, Trus- 
tee, or Custodian, on the day of making the first de- 
posit, shall obtain from the depository a duplicate de- 
posit slip showing the opening of the account, the date 
and amount, which duplicate shall be immediately for- 
warded to the Referee. Whenever a deposit is there- 
after made, by a Receiver, Trustee or Custcdian, he 
shall obtain from the depository a similar duplicate de- 
posit slip and mail the same to the Referee, and at the 
same time furnish the Referee with the balance to his 
credit in the depository at the time of making such de- 
posit. Whenever the amount on deposit in any designat- 
ed depository exceeds the amcunt of its bond, the Ref- 
eree shall forthwith report the same to the Court. 
Withdrawal of funds from such depositories upon the 


check of a Trustee, Receiver, or Custodian, shall be 


counter-signed by the Referee. 

RULE 15—Designation of Newspapers. 

Newspapers, in which notices required to be pub- 
lished by the bankruptcy act and orders which the 
court may direct to be published shall be inserted, shall 
be designated by orders entered for that purpose and 
the clerk shall keep a list of such newspapers open to 
the inspection of the public and shall furnish a copy 
thereof to each referee in the district. 

RULE 16—Reports upon Testimony by Referee or 

Master. 

Reports upon testimony in all cases referred to a 
referee, master, or examiner to take and report testi- 
mony on any issue arising in bankruptcy proceedings, 
together with their findings of fact cr law, or both fact 
and law, the said referee, master, or examiner shall 
notify the attorneys for the respective parties of the 
time of filing his said report, and the said parties in 
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interest shall have 10 days therefrom to except there- 
to; in event no exceptions are filed to the reports as 
filed, at the expiraticn of said time, said report will 
stand affirmed, and may be called up by any party in 
interest for a final order without notice to the opposite 
party. 
RULE 17—Sale of Bankrupt’s Property. 
The sale of the bankrupt’s property authorized by 
General Order XVIII shall be under the order of the 
referee. Except as provided for in subdivision 3 of 
Rule XVIII, public sales shall be upon notice required 
by section 58 of the bankrupt act, and such additional 
notice as the referee may direct, unless the referee or- 
ders that the property be sold in the manner authorized 
by said general order: Provided, That the creditors at 
the first meeting may authorize the trustee to make 
sales of any and all assets at either public sale or pri- 
vate sale, but no sale shall be consummated until con- 
firmed. 
RULE 18—Filing Returns, Reports, Adjudica- 
tions, Bonds, Etc., by Referee. 
It shall be the duty of the referee to transmit 
to the clerk forthwith all adjudications made during 
the absence of the judge and all bonds of trustees and 
the order approving the same within five days of the 
approval thereof. The referee shall retain his posses- 
sion of all other papers and records until said cause is 
finally closed. He shall then, within five days of the ap- 
proval thereof. The referee shall retain his possession 
of all other papers and records until said cause is fin- 
ally closed. He shall then, within five days, transmit 
his record book and all papers in the case to the clerk, 
together with a certificate specifying that the case is 
closed. 
RULE 19—List of Claims and Accounts to be 

Transmitted to Clerk. 

General Order No. XXIV shall not be construed to 
require the referee to transmit to the clerk a separate 
statement of each proof of debt, but only that he shall 
transmit a list of the claims proved after he has reason 
to believe that all the claims that will be presented 
have not been proved against the estate. 

RULE 20—Receiver or Custodian, Duty of. 

Upon every application for a receiver or custodian 
in bankruptcy, notice thereof shall first be given to the 
alleged bankrupt, unless it be made to appear, by the 
petition or affidavit showing the facts, that service of 
such notice is impracticable. 

The receiver or custodian upon his appointment 
and qualification shall proceed without delay to make 
an inventory of the property coming into his possession, 
and shall file the same, immediately upon its comple- 
tion, with the clerk of this court or the referee. 

RULE 21—Sales by Receiver or Custodian. 

No sale of property shall be made by a receiver or 
custedian unless he present to the court his verified 
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petition setting forth the necessity therefor, and also 
make it appear to the satisfaction of the court that the 
estate will suffer loss unless such sale be made before 
the election of a trustee. In no case shall a sale be made 
without nctice to creditors as provided in section 58-a, 
except under the conditions provided for in subdivision 
3 of rule 18 of Rules in Bankruptcy. 

(a) Immediately upon the appointment and qual- 
ification of a trustee the referee shall order the re- 
ceiver or custodian to turn over to such trustee all the 
mcney and property in the receiver’s or custodian’s 
possession, taking the trustee’s receipt therefor, and 
the receiver or custodian shall file his final report and 
account within five days thereafter, unless such time 
be extended by order of the judge or referee. 

RULE 22—Petition for Review. 

All petitions for review of referee’s orders in bank- 
ruptcy shall be filed with the referee within 10 days 
from the making of the order sought to be reviewed, 
and all such petitions shall, within 20 days from the 
filing of the certificate of review of the referee, be 
called up by the petitioner for hearing before the judge, 
otherwise such petition for review shall stand dis- 
missed, unless for cause shown the time for hearing 
shall be extended. 

Either party may set down such petition for re- 
view for hearing upon five days’ notice to the opposite 
party or his attorney of record. 

RULE 23—Applications for Discharge. 

A petition for discharge shall be referred to the 
referee in charge of the case; the referee shall give no- 
tice thereof as required by law. After such notice shall 
have been given in the cases in which there shall be no 
cpposition to the prayer of the petition, the referee 
shall make report to the court of the proceedings be- 
fore him and his recommendations. 

In the cases in which opposition to discharge shall 
be made, the objections and specifications of objection 
shall stand referred to the referee as special master 
without further order of the court. The referee shall 
take testimony and report to the court his findings of 
fact and law. 

Following such reports the court will make order 
as the justice of the case may demand. 

The cost of such proceedings before the referee 
shall be paid in advance. 

RULE 24—Withdrawal of Records from Referee’s 

Office. 

The referee shall not permit the record in any 
cause to be taken out of his office. 

RULE 25—Referees to Have Supervisory Control 

of Trustees. 

Referees will exercise a supervisory control over 
trustees appointed in cases referred to them and will 
promptly report any trustee for removal who does not 
comply with the law and rules in bankruptcy in regard 
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to the matters in his charge, especially the making of 
reports as provided by subdivision 10 of section 47 of 
the bankrupt act. 

RULE 26—Referees to Report Violation of Bank- 

ruptcy Laws. 

It shall be the duty of referees and trustees to re- 
port to the United States Attorney all apparent viola- 
tions of the criminal provisions of the bankrupt law. 

It shall also be their duty to lay before the meet- 
ing of creditors any facts coming to their knowledge 
affecting the right of a bankrupt to discharge, and 
where instructed so to do by the creditors, the trustee 
shall diligently prosecute such objections. 

RULE 27—Referee to Report to the Court Objec- 

tions to Discharge. 

It shall be the duty of the referee to report to 
the judge any facts coming to his knowledge affecting 
the right of a bankrupt to a discharge. 

RULE 28—Expense of Caring for Exempt. 

In all cases in which expenses are incurred in the 
preservation of property claimed as exempt between 
the time of the filing the petition in bankruptcy in a 
voluntary case or the adjudication in an involuntary 
case and the time at which the first meeting of cred- 
itors should be held, and there are no other assets of 
said estate except what is claimed as exempt, the said 
exemption, if set off to the bankrupt, shall be set off 
to him as of the date of the adjudication, and any 
expense incurred for the preservation of said property 
for such period, and the expense of sending out notices 
of the first meeting of creditors shall be deemed a 
charge for the care and custody of the said property 
and a charge upon said property. 

RULE 29—Exempt Preperty, Duty of Referee in 

Reference Thereto. 

In all cases in which all} or practically all, of the 
assets of a bankrupt estate are claimed as exempt, 
upon the case being referred to a referee, the referee 
shall immediately notify said bankrupt that such prop- 
erty must be taken care of by said bankrupt at the ex- 
pense of the bankrupt, but to be held subject to the 
order of the bankrupt court until five days after the 
first meeting of creditors, at which time, if no objec- 
tion is filed to the allowance of said exception, the said 
property so claimed as exempt shall be formally set 
apart to the bankrupt in accordance with rule No. 12 of 
this court. Any expense incurred for the care or pres- 
ervaticn of said property subsequent to the adjudica- 
tion shall be charged against the exempt property. 
RULE 30—Indemnity Expenses of Referee. 

1. Amount paid for advertising 
2. For clerical aid in calling meeting of 
creditors, preparing advertisements, 
keeping records, expenses of stationery, 
printing, office rent, and all petty of- 
fice expenses for a called meeting of 


No. 
No. 


No. 3. For a set of notices, not exceeding 20. 
For each notice above 20... 
4. For actual and necessary expenses paid 
by referee while away from his resi- 
dence on official business _ ‘5 
5. For clerical aid in certifying questions of 
review, matters of composition and dis- 
. 6. For clerical aid in taking and perpetu- 
ating testimony in bankruptcy hearings 
to be paid in no-assets cases by per- 
sons requiring same, per folio Sion 
. For any copy of testimony or other 
paper per folio _ om 10 
. For copies of orders or other 1 papers per 
folio 10 
. For docketing each | paper on n the | prog- 
ress docket 10 
For clerical aid i in n keeping records, pre- 
paring advertisements, checking over 
claims, preparing checks, in composi- 
tion cases 10.00 
. For clerical aa in checkine « over + claims, 
making dividend sheets, and computing 
the same, reasonable compensation de- 
pending upon the number of claims 
proven, not exceeding 5.00 
Whenever a case is referred to a referee he shall 
give notice to the petitioner cr his attorney of the 
amount of costs necessary to be advanced for the first 
meeting of creditors and other necessary expenses, and 
any person advancing the same shall be refunded the 
amount as provided in General Order X. 
Every referee shall keep in a well-bound book suit- 
able for the purpose an itemized account showing all ex- 
penses necessarily incurred by him for clerk hire, in 


No. 


No. 


3.90 


No. 10. 


publishing or mailing notices, in traveling, in perpetu- 


ating testimony, or other expense necessarily incurred 
in the performance of his duties. Such account shall 
also show all amounts received by the referee by way 
of reimbursement for such expenses. 

Every referee shall file in the office of the clerk 
of this court monthly an itemized statement under 
oath of all amounts received and all disbursements 
made on account thereof during the preceding month. 

RULE 31—Recording Referee’s Orders. 

Orders made by referees in bankruptcy of adjudi- 
cation, approving trustee’s bonds, dismissing trustee, 
and allowing attorney’s fees shall be recorded by the 
clerk in the order book of this court. 

RULE 32—Attorneys in Bankruptcy Proceedings. 

Unless specially authorized by the court, receivers 
and trustees in bankruptcy shall not retain as their at- 
torney the attorney of the bankrupt, of the petitioning 
creditors, of the person applying for the appointment 
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of a receiver, or of any creditor; and trustees shall not 
retain as their attorneys any attorney who has ob- 
tained proxies or voted upon the election of such trus- 
tees, or who is an attorney for persons holding such 


proxies, or who has any agreement or understanding, 
express or implied, for any division of fees, or is in 
the service of, employment of, or has his office in con- 
nection with such attorney. 
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DUTIES OF AMERICAN JUDICIARY AS BULWARK OF LIBERTIES 


Restoration of Efficiency of Courts Necessary to Preservation of Republican Institutions, 
in Opinion of Federal Jurist. 


By JAMES H. WILKINSON, Judge, United States Court, District of Northern Illinois. 
(Reprinted by permission from The United States Daily.) 


Are our courts measuring up to the requirements 
of the place which they hold in our scheme of govern- 
ment? Are they adequate agencies for the enforce- 
ment of law? Are they effective in the protection of 
rights? Is justice speedily and impartially adminis- 
tered ? 

Candor compels us to say that the verdict of those 
who are studying and analyzing the administration of 
justice in this country is against us. They cite the in- 
crease of crime and the growth of disrespect for law. 


They point to the looseness and length of our trials 
and to the latitude accorded to demagegues of the bar, 
with the resulting miscarriages of justice. They point 
to justice thwarted by technicalities and delayed by 
long and laborious appeals on frivolous grounds. 


They point to thousands upon thousands of vol- 
umes of so-called authorities, in which in some one ot 
the 48 States precedent can be found for almost every 
legal vagary under the sun. They point to the confusion 
resulting from conflicting decisions upon which there 
should be one rule for the entire Nation. 

And they ask: Can this plan of government set up 
under our Constitution endure unless the courts are so 
reformed and strengthened that they are equal to the 
performance of their part in our plan of government? 

If we examine the fortes which have been ef- 
fective in impairing the morale of our courts I think we 
will agree in the end upon two things. 

First: The courts have merely reflected the evil 
effect of the machine age upon the legal profession. 


Second: Legislation and reform in legal procedure’ 


will not restore the efficiency of the courts as agencies 
of justice unless there is a return by the lawyers of 
America to the old standards of professional service 
and public duty. 

The industrial revolution resulting from steam and 
electricity brought in the era of gigantic corporations 

-and combinations. There was the growth of great pri- 
vate fortunes. There was the wealth on a scale of which 
the world had never dreamed. 

Laws enacted to curb the concentration of wealth 
were ruthlessly swept aside. The pursuit of money, the 
power cf money, the dominance of the rich became the 
controlling force in the new industrial order. 

If we would seek the beginnings of the existing 
disrespect for law, we must go back of prohibition or 
the World War. We must go back to the days of the 
strong men who defied law to build up the great com- 
binations and amass vast fortunes. 


From their example has come the popular belief 
that there is one law for the rich and another for the 
poor, and that courts are impotent against the en- 
croachments of lawless wealth. 

With the industrial revolution there came a change 
in the spirit of the Nation. The old principles were for- 
gotten. 

Lawful restraint upon individual effort in the in- 
terest of society ceased to be regarded as the duty of 
the citizen. It became a burden to be cast aside, a 
troublesome hindrance to be evaded, if evasion without 
detection or punishment were possible. 

This spirit of lawlessness in the acquisition of 
wealth, or fawning before great wealth, however ac- 
quired, has permeated our whole social structure. It is 
a menace to cur institutions. Until it is put aside and 
the old spirit of true freedom, of liberty under law is 
regained, the agencies of justice will be imperiled and 
popular government endangered. 

For centuries the highest form of legal service was 
the presentation of causes in courts. From the ranks of 
lawyers trained in the art of simple, concise and force- 
ful presentation came the judges. Such a combination 
of bench and bar commanded public respect and con- 
fidence. 

With the new era came a new species of lawyer. He 
held a commission to practice law. He was an officer of 
the court. He owed a duty to the bench and bar and 
the public as such. 

Actually he was a promoter, an organizer, a busi- 
ness director. The great financial rewards for this kind 
of legal service attracted much of the best talent of the 
bar. 

We know how many lawyers of great ability there 
are who decline to give their time to the trial of cases 
or to accept service on the bench, because they say that 
they can not affcrd it. The withdrawal of these lawyers 
of great ability from active court work either on the 
bench or at the bar is one of the chief causes of the 
impairment of the efficiency of the courts in dealing 
with the present condition of disrespect for law and of 
weakness in the enforcement of law. 

The effect of the failure of so many able lawyers 
to take part in the work of the courts has been accen- 
tuated by other factors: 

First—Political influence in the selection of judges. 

Second—Attempted intimidation of elective trial 
judges whose sole offense has been that they have 
obeyed the statutes and followed the decisions of the 
courts of last resort by reprisals at the polls. 
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Third—Needless multiplication of long and in- 
volved opinions by reviewing courts, where only fact 
questions or questions of law presenting no new prin- 
ciple are involved. 

Fourth—Great waste of time of the courts, result- 
ing from imperfect preparation and presentaticn of 
cases by lawyers skilled in special fields, able men, but 
without training in court work. 

Fifth—Attempts by law schools to accomplish the 
impossible and to give a training which can come only 
by association with real lawyers dealing with actual 
situations, as was formerly dene, and to unload on the 
courts what really amounts to the post-graduate train- 
ing of law students. 

We are forced to the conclusion, if we view the 
3 facts fairly and without prejudice, that there is foun- 
. dation for the popular belief that the courts are slip- 
Bs ping in efficiency. And we are cbliged to admit that 
this failure and much of the accompanying disrespect 
for law and weakness in the enforcement of law is to 
be charged to our profession. 

Nor may we evade our responsibility by attempt- 
ing to place the blame upon alleged defects in court 
organizaticn and procedure. If court machinery is cum- 
bersome and procedure is too archaic for modern condi- 
tions, it is the duty of our profession to point out 
measures for simplification and to all to see that those 
measures are adopted. It is idle to say that such 
measures, if they have the earnest, whole-hearted sup- 
port of the bar behind them will not be accepted. 

It has become a convenient excuse, when it is 
pointed out that justice has failed because of a tech- 
nical error, or law enforcement has been weakened by 
long delays, to place the blame upon antiquated rules 
and precedents. I challenge the validity of this defense. 

The weakness of our courts lies not so much in sins 
of commission as in those of omission. Rarely, if ever, 
is a situation presented where technicality and delay 
may not be thwarted by the prompt and vigorous exer- 
cise of the authcrity which the courts now have. 

Of course, courts, like all other institutions of 
civilized society, must adapt themselves to the chang- 


ridiculous for our great professicn to adopt the role of 
the infant and to try to blame its own shortcoming 
upon something which, if it exists, it is the duty of 
the bar of America to correct. 

Another excuse which we hear frequently is that 
the courts are cverburdened because we have too many 
laws. Of course, we have; we always have had and al- 
ways will have laws which serve no useful purpose and 
which should be repealed. But the claim that there are 
so many of those useless laws that their repeal will 
restore the efficiency of the courts will not stand an- 
alysis. 

Take the statutes of the State or of the United 


ing conditions of the times. But it is little short of © 
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States. Go through them, strike out the laws with 
which you think we could dispense in the public inter- 
est. And then tell me just how much you have relieved 
the courts. 

We are not living in an age of primeval simplicity. 
This is the complex age of steam and electricity. We 
have the great problems of our utilities. The protection 
of individual rights has vastly enlarged the functions 
of the courts. 

The declamation about returning to the Ten Com- 
mandments might have some meaning for the Arabs of 
the desert. It has no meaning for the era of the rail- 
road, the steamship, the telegraph, the telephone and 
the radio. And it can not serve as an excuse for the 
failure of our profession to bring up the standard of 
our ccurts to the requirements of the modern age. 

How abcut prohibition? Is not that the sufficient 
cause for the retrogression of our courts and the down- 
fall of law enforcement? 

The influences which were undermining the effici- 
ency of the courts and causing disrespect for law and 
lawyers were active long before the Eighteenth Amend- 
ment was adopted. You must go back to the period of 
railroad favoritism, to the time of corporate ruthless- 
ness and lawlessness. 

Whatever may be the verdict as to the efficacy of 
national prohibition in prompting temperance and so- 
cial order, the repeal of the amendment will bring only 
partial relief to the courts. 

Any solution of the liquor question will protect 
States which desire to remain dry and will not tolerate 
the return of the saloon as it existed before prohibition. 
Any solution cf this great and far-reaching problem 
will require a great deal of work on the part of the 
courts, and the notion that we can restore law and or- 
der in this country by the single act of repeai is an 
idle dream. 

Equally without merit is the claim that law en- 
forcement has broken down because we can not get rid 
of the limitation embedded in our Constitution for the 
protection of those accused of crime. 

Arcused by the spread of crime and the ineffec- 
tiveness of ccurts in protecting life and property ex- 
tremists say: Get rid of the grand jury; dispense with 
the indictment; abolish trial by jury; abolish the pre- 
sumption of innocence; abrogate the protection of the 
accused against self-incrimination. Why not? 

It is no longer necessary to protect the citizen 
against a despotic king or an autocratic nobility. We 
forget the political prosecutor. We forget the great 
wrongs committed when the power of the prosecution 
is prostituted to crush out opposition to a political ma- 
chine. 

So long as prosecuting officers are in politics or 
have anything to do with politics, or are under any kind 
of obligation to those who have political interests to 
advance, the old guaranties must stand. 
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And here again the complaints are largely imag- 
inary. With a bar alive to its duty to society and to 
the State, with courts alert to detect improper influ- 
ence and willing to exercise their authority to the limit 
to curb the misconduct 6f those lawyers who have no 
conception of their duty as officers, the old guaranties 
will prove that they have stood the test cf time. They 
will stand in the future, as they have been in the past, 
the guardians of liberty against arbitrary power under 
whatever guise it may try to assert itself. 

There is but one remedy for inefficiency in the 
courts. There is but one way in which respect for law 
and for the courts can be restored. The lawyers of 
America must regain the old conception of their duty 
to those from whom they have received their commis- 
sions as public officers. 

There must be kindled anew an appreciation of the 
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vital importance of the courts in our plan of govern- 
ment. That great bedy of our prefession whose activ- 
ities have been withdrawn from the courts must take a 
new interest in raising the standard of the courts. 


By united effort and well-directed energy the law- 
yers must require that those chosen for service on the 
bench shall be qualified by education and experience for 
that particular work. 


The bar must realize that the time has come when 
presentaticn of causes in courts requires a special pre- 
paraticn and that the standard of the courts is depend- 
ent upon the standard of the lawyers who appear before 
it. And above all, the officers of the courts must sur- 
round them and protect and defend them in the per- 
formance of their duties. 
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THE LAYING OF THE CORNERSTONE FOR THE SUPREME COURT BUILDING 
By HERBERT U. FEIBELMAN, of the Miami Bar. 


One of the distinctive features of the Fifty-fifth 
Annual meeting of the American Bar Association was 
the laying of the cornerstone of the building for the 
Supreme Court of the United States, Washington, D. C., 
October 13, 1932. Handsome and attractive programs 
were provided by the American Bar Association, which 
contain a likeness cf fhe entire Supreme Court as now 
constituted, and the likeness of the late Chief Justice 
William Howard Taft, whose idea it was to provide a 
Supreme Court with suitable housing facilities. 

The meeting was promptly called to order at 10:00 
A. M., by Honorable Guy A. Thompson, President of the 
American Bar Association. Upon the speakers’ stand 
there were the President of the United States, the 
Chief Justice and the Justices of the Supreme Court, 
and Honorable John W. Davis. Suitable music for the 
occasion was provided by the United States Marine 
Band. The occasion was dignified by the presence of the 
diplomatic corps, headed, for the first time officially 
as dean, by M. Paul Claudel, Ambassador of France, 
the Marquis of Reading, former British Ambassador 
of Washington, Paul Reynaud, former Attorney Gen- 
eral of France, Newton W. Rowell, President of the 
Canadian Bar Association, and members of the Cab- 
inet, including the Secretary of State, Attorney Gen- 
eral, and the Secretary of the Navy. 

President Thompson of the American Bar Asso- 
ciation, whose eloquence had before been displayed in 
his annual address befcre the delegates, took advantage 
of the occasion to stress the triumph of justice and 
peace which the building would represent. He said: 

“Above the cornerstone we lay today will rise 
a memorial more sublime than monuments of war. 
A memorial of blocdless battles is our edifice, yet 
battles upon whose issues hung our liberties, the 
integrity of our Federal Union, its harmony and 
balance, and our social and economic destiny.” 
Honorable John W. Davis, responding on behalf of 

the Bar of the Supreme Court, paid this tribute to its 
exalted influence: 

“Step by step it has marched with the march- 
ing union, sharing its battles, alive to its dangers, 
sensitive to its needs; now in the very thick and 
center of the fray; now sitting serene in judg- 
ment above the noise and dust of the arena; to- 
day assailed by fierce and tempestuous criticism; 
tomorrcw praised in terms that exhaust the gifts 
of rhetoric, but at all times pursuing without fear 
and without reproach the discharge of its mighty 
functions.” 

Chief Justice Hughes, responding on behalf of the 
Court itself, traced in historic style the wanderings of 
the Court for suitable shelter, and cited “the advantage 


of rigorous discipline” which the Court had had 
through being improperly housed. He cited that the 
great decision of Marbury v. Madison was delivered in 
the room in the Capitol which had been designated for 
the Clerk of the Senate, which was being used by the 
Marshal of the Court. He alluded to the fact that after- 
wards the Court was forced to repair to the basement 
of the Capitol in the room now occupied by the library. 
He traced the gradual advance upon Washington of the 
Court from New York by way of Philadelphia, and its 
repeated transfer from one inadequate shelter to an- 
cther. The high note of Mr. Hughes’ address was 
struck when he said of the present magnificent build- 
ing: 

“In this testimonial to the labors of 145 years 
the strife of parties, the antagonisms of person- 
alities, the bitterness of particular controversies 
are forgotten. This monument bespeaks the com- 
mon cause, the unifying principle cf our nation. 

“We are in a time of keen distress and wide- 
spread misgiving. It is a world of unrest. The pe- 
rennial strife with lawlessness has assumed new 
aspects and has brought society to new and seri- 
ous tests of its ability to protect itself. Few, if any, 
have the gift of prophecy. This edifice, however, 
attests confidence. It suggests permanence—not 
the permanence of stcne and steel, but of an idea; 
not in this respect, of particular formulas, but of 
a conception of the basic needs of our organized 
society.” 

The cornerstone was laid by the President of the 
United States with a trowel made of silver and ma- 
hegany furnished by the architect of the Capitol from 
old articles long used in the supreme court chamber. 
Into the cornerstone there were placed photographs of 
the present Supreme Court, of the late Chief Justice 
Taft, the acts and resolutions of Congress concerning 
the acquisition of the site, the creation of the Supreme 
Court Commission, the appropriation for the construc- 
tion of the building, copies of the addresses given on 
the occasion, and other public documents, including 
the latest volume of the Supreme Court reports. 

The ceremonies for the occasion were provided by 
committees from the American Bar Association, of 
which Mr. William D. Mitchell was Honorary Chair- 
man, and Mr. Thomas D. Thatcher, Chairman, and the 
District of Columbia Bar Association, of which Mr. 
Thomas D. Thatcher was Chairman, and Mr. John 
Spalding Flannery, Vice Chairman. 

Commenting upon the exercises editorially, The 
New York Times, under date of Friday, October 14, 
1932, said in part: 

“Whatever transient gusts of dissent may be 
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raised now and then by a decision of the Supreme 
Court, what De TOCQUEVILLE said about it 
nearly a hundred years ago is now almost uni- 
versally acknowledged, as then it was not: 


“~“The peace, the prosperity and the very ex- 
istence of the Union are placed in the hands of 
the judges. Without their active cooperation the 
Constitution would be a dead letter; the Executive 
appeals to them for protection against the en- 
croachment of the Legislative power; the Legis- 
lature demands their protection against the de- 
signs of the Executive; they defend the Union 
against the disobedience of the States; the States 
from the exaggerated claims of the Union; the 
public interests against the interests of private 
citizens; and the conservative spirit of order 
against the innovations of an excited democracy.’ ”’ 


The new building, the exterior of which is now al- 
most entirely completed, stands opposite the Senate 
wing of the Capitol, used after the British burned the 
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Federal buildings in 1814. The present structure pre- 
sents a most impressive pillared front of Corinthian 
order, approached by a broad flight of steps, and ex- 
tends 385 feet in its greatest horizontal dimension. 
The Supreme Court room in the center will be 64 feet 
square, with a ceiling 30 feet high. Subsidiary rooms 
are grouped about four court yards, each laid out in 
gardens. Book stacks and reading rooms with facili- 
ties for storing and consulting more than 500,000 vol- 
umes will occupy the second and third floors. The to- 
tal cost of the building will be $8,500,000. The archi- 
tect is Cass Gilbert. 

In all, the Supreme Court building, with its simple 
majesty and utter harmony with the neighboring 
buildings, will stand as one of the most important 
structures of its kind in the world, and will symbolize 
the august dignity of the judicial branch of our Gov- 
ernment. Amidst the great construction program now 
under way in Washington, the new structure forms an 
essential part of an adequate home for the nation’s 
business. 
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For the third time in recent months the above 
form of plea has come to the attention of the writer 
as having been used in cases in which he was not con- 
cerned as attorney so as to impress him that such form 
is passing the lower courts and attorneys and is grow- 
ing in common use. Long use has a psychological 
magic to finally give recognition, for on such sands the 
common law was built whose foundations finally be- 
come granite. 

A case is sometimes presented in which a note is 
‘delivered to a party on the face of which appears the 
name of a partnership, an association or that of a cor- 
poration underneath which also appears the name of 
an individual, both signatories ostensibly appearing as 
makers. No words, descriptio personae, follow the 
name of the individual who has signed the note. The 
individual in truth affixes his signature only in an 
agency, official or representative capacity, intending 
by his individual act to make and deliver the note as 
that of the principal only. The payee institutes suit 
on the note jointly against all signatories as joint 
makers. 

The individual signatory desires to defend against 
individual liability and to adduce evidence on the trial 
to the effect that his act was only representative and 
to this purpose he filed this plea: The defendant says 
that the note sued on is not his note. 

The purpose of our message, addressed primarily 
to younger members of the bar, is not to deal with 
questions of equities or bars to defenses to negotiable 
instruments after assignments before maturity for 
value without notice, but to deal with the plea as such 
and with its form. In this connection, however, it may 
_ not be amiss to observe that it is the writer’s opinion 
that if an assignee takes the note with notice, then 
evidence aliunde may be adduced to show the circum- 
stances, intent and notice and knowledge of both the 
payee or a subsequent assignee. See, for example, 


(Fla.). And this is believed to be true even though 
no words purporting to be descriptio personae appear 
after or following the name of the individual signa- 
tory. One should also consult the statute, section 
4694, Rev. Gen. Statutes, Florida, (C. G. L. sec. 6780). 
. PLEAS MUST BE RESPONSIVE TO THE 
ALLEGATIONS OF THE DECLARATION 
AND MUST BE AN ANSWER TO THE 
WHOLE OF WHAT IS ADVERSELY AL- 
LEGED. 

See Hunter vs. Wilson, et al, 21 Fla. 250, especial- 
ly near bottom of page 253. This does not mean that 
there may not be a particular traverse of some par- 


such cases as Hazlett, et al, vs. Willaume, 80 So. 309° 
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“THE DEFENDANT SAYS THAT THE NOTE SUED ON IS NOT HIS NOTE” 
By GATES IVY, Tampa, Associate Editor 


ticular allegation but when there is a traverse of such 
an allegation, the traverse must purport to deny all in 
that particular which has been alleged against the de- 
fendant. See also the case of Williams vs. Peninsular 
Gro. Co., 75 So. 517, (Fla.) text Par. (7-9) first col- 
umn page 521. The plea in question is neither re- 
sponsive nor definite and opens opportunity for sur- 
prise—permits the veiling of defenses. 

In connection with the foregoing remarks and 
cases cited, let it here be said that there is no such 
plea known to the common law as that “the note is 
not his note”. In this connection, it would be well to 
read the case of S. A. L. Ry. vs. Rentz, 54 So. 138, 
(Fla.), especially text beginning at the second para- 
graph, 1st column page 16, and continuing through 
page 17. The entire case is of value on the questions 
of pleading involved in the case under review. 

The practice in Florida is that of the common law 
as modified by statute. No such plea as that filed in 
the case under review was known to the common law 
in the case of suits on promissory notes. The general 
issue in debt on a specialty, on deeds and covenant, is 
“non est factum’”. <A deed is a specialty and is under 
seal. This plea is a formal denial that the deed is the 
deed of the defendant. Under this plea at common law, 
the defendant may show either that he never executed 
the deed in point of fact or that it is absolutely void 
in law. For quick reference, we might cite the ele- 
mentary works on this question of pleading, among 
which is Shipman’s Common Law Pleading, Sec. Ed. 
page 286 and 288. To the same effect, we might cite 
the more authoritative work of Mr. Chitty, 16th Ed. 
page 285. Mr. Chitty says that “The plea of non est 
factum shall operate as a denial of the execution of 
the deed in point of fact only and all other defenses 
shall be specially pleaded, including matters which 
make the deed absolutely void as well as those which 
make it voidable and all matters in confession and 
avoidance shall be pleaded specially as above directed 
in actions on simple contracts. This plea, properly 
speaking, does not amount to the general issue,” but 
is a special traverse used in certain actions based on 
specialties and in such particular actions it is referred 
to as a plea of the general issue. See page 285, Id. 
Non est factum was a common law plea where suit 
was founded on instruments under seal. Any text- 
book on pleading advises us that this plea of non est 
factum was applicable under the common law only to 
cases of debt and covenant—both actions based on in- 
struments under seal known as deeds or specialties. 
Such a plea was unknown in actions on simple contract 
where the plea to the common counts or in general as- 
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sumpsit is ‘never was indebted’, and where the plea 
in case of special assumpsit based on written contracts 
was “non assumpsit” or “did not promise as alleged”. 

In Florida, the common law in this behalf is not 
changed and there is no such thing as a strict plea of 
“non est factum” to a suit on simple contract and cer- 
tainly not in case of suit on a promissory note. The 
rules and statutes provide for a defense of this nature 
by special traverse, which is not a general issue but a 
direct denial of some particular allegation and this 
must be done in impeachment of the instrument sued 
on under oath as provided by Section 2664, Rev. Gen. 
Stat. of Florida 1920, C. G. L. 4830 1927, wherein it is 
provided that the: plaintiff shall not be required to 
prove the execution of written instruments, whether 
under seal or not,” unless the same shall be impeached 
by the defendant under oath” and in this connection 
we wish to emphasize that the oath of the attorney in 
such case is insufficient. By the terms of the statute, 
it is intended that the defendant shall impeach the in- 
strument under his own oath. It is not merely a de- 
nial but an impeachment which carries with it per- 
sonal knowledge and the sanctity of personal oath. It 
is true that pleas generally, as provided by the general 
statute governing the question of oath, may be sworn 
to by the attorney, but this is a special statute re- 
quiring impeachment and a denial by the defendant of 
the execution of the instrument under his own per- 
sonal oath. 

It is manifest that attorneys who have used this 
form of plea have attempted to adapt the plea set forth 
in statute as one proper to be filed in an action of 
debt or covenant where instruments under seal form 
the basis of the action. See Section 2666, page 1354, 
Par. 3 Gen. Rev. Stat. 1920, C. G. L. Secs. 4832-4333, 
subsec. 2. It is there provided that in the case of de- 
nial of deed, the form of plea may be “that the alleged 
deed is not his deed”. ‘Deed’ as stated is defined al- 
ways as an instrument under seal or a specialty and 
that plea does not apply to declarations on simple con- 
tracts not under seal and certainly can not be adapted 
to any other purpose than that for which it is pre- 
scribed. That plea is the same in effect as the one of 
non est factum at common law and applies to cases 
where instruments under seal or specialties are in- 
volved and to none other. 

We have said that the statutory plea to actions 
based on deeds or instruments under seal is the same 
as the one at common law known as “non est factum”’. 
the effect of which was to deny that the deed was that 
of the defendant, but we have stated that at common 
law it was confined to a denial of the execution of the 
deed or that it was void. Under Rule 67, the plea 
“that the alleged deed is not his deed” is now limited 
by Rule 67 to the denial of the execution in point of 
fact only and one can not even show that it was void 


and all other defenses are required to be specially 


pleaded as provided by this rule and under numbers of 
decisions in this state. We might here refer to what 
Mr. Crandall has to say in his work on Common Law 
Practice at page 238, but it will be understood that in 
discussing this plea, Mr. Crandall was addressing him- 
self solely to covenant and debt or cases in which the 
suit was based on a specialty or instrument under seal. 
Mr. Crandall in his work referred to at page 239 dis- 
cusses the form of pleas in Florida which may be filed 
in actions based on negotiable instruments. He states: 
“The traverse in these cases would be simple as, ‘that 
he did not make the said note as alleged’. 

Since the plea is that “the note is not his note” 
and not one that he “did not make the note”, we sub- 
mit that the plea is a nullity. It is not a general issue 
and can not be a general issue in the case to which it 
is addressed for there is no general issue; it is not a 
particular traverse or denial; it simply negatives the 
proprietary right of the defendant to the note. In our 
hypothetical case, it is not alleged in the declaration 
that it is not his note or that he has no right to it or 
that it is not his property, but it is alleged that the de- 
fendants by their joint promissory note now overdue 
promised to pay, etc. If defendant wishes to deny the 
execution of the note by any of the parties, his plea 
should be as stated by Mr. Crandall, that he did not 
make the note or he should positively and specifically 
deny its execution, either of which is a special traverse 
as provided by the rules. Rule 67 makes provision for 
the plea of non est factum in cases of deeds or special- 
ties. Rule 64 interdicts the filing of a plea of “never 
was indebted” or non assumpsit” in cases where prom- 
issory notes form the cause of action. By Rule 65, it 
is provided that ‘“‘in such actions, therefore, a plea in 
denial must traverse some matter of fact’. The rule 
then furnishes examples such as “the drawing or mak- 
ing or indorsing”’ etc. of the bill or note. So that the 
plea of denial should be “that he did not make the 
note” as alleged and not that “the note is not his 
note”. The direction of the rule is, as shown in the 
example, that he should deny the “drawing or mak- 
ing.” This distinction is not captious; it is substan- 
tial. In the first place, the statute requires it and in 
the second place a plea that it is not his note is in- 
definite and uncertain as to its purpose and intend- 
ment and was unknown to the common law as a tra- 
verse in such case. That plea was known in cases of 
specialties at common law as “non est factum”, which 
was confined to a denial of the execution of the instru- 
ment only and this was because an instrument under 
seal was unimpeachable as to consideration, obligation 
and liability and the only plea that could be presented 
against a specialty was either that it was procured in 
fraud, duress, etc. which required a plea of confession 
and avoidance or a denial of execution. Hence the plea 
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that it was not his deed was permitted to be filed as 
a general issue for it necessarily meant that he did not 
execute it but this was not the case as to simple con- 
tracts whose consideration could be impeached; liabili- 
ty could be denied for various reasons to be presented 
by special pleas and hence special traverses were re- 
quired where execution was denied because that de- 
fense in such case is also special. Just here, let it be 
warned that we can not be governed by various state- 
ments which may appear in other state decisions and 
encyclopedic works with reference to the right in some 
states to show that the defendant did not execute the 
instrument in simple contract under the general issue 
of non assumpsit. These announcements are based on 
judicial holdings and statutes of some of the states 
where a special plea of non-execution was not required 
but might be shown under the general issue. These 
decisions and statutes should not confuse the situation 
and moreover in Florida, there is no general issue to 
a promissory note; there was none at common law. 
Again the plea is not responsive to any allegation 
contained in the declaration and amounts to the gen- 
eral issue in cases of specialty. See the case of Wil- 
liams vs. Peninsular Gro. Co. supra, 75 So. page 522, 
Par. 10, wherein the court held that a plea alleging the 
want of consideration for the making or execution of 
a note was nothing more than the general issue which 
was forbidden in an action on a promissory note. If 
that plea was one of the general issue, certainly the 
plea in question is one of the general issue as express- 
ly prescribed by statute in cases where a specialty or 
deed forms the cause of action. If the defendant does 
not intend to deny his signature or that he executed 
the deed himself as an individual, a proper plea in the 
particular case would be that used by the defendant in 
the case of Hazlett et al, vs. Willaume, 80 So. 309, 
(Fla.), appearing in the last paragraph of the first 
column, text P. 309 of the opinion, that is to say, that 
the defendant denies that he made and delivered the 
note in manner and form as alleged and averring that 
said note was not their personal note but was the note 


and obligation of the corporation, etc. of which the: 


plaintiff had notice at the time of the assignment and 
delivery of the note to it. That is a proper plea to be 
filed in the case under review if it is intended to deny 
the personal responsibility of the individual and to 
show that he signed in some agency or official capaci- 
ty in behalf of the corporation, partnership or associa- 
tion only and no other plea in that behalf is proper ex- 
cept a bare impeachment of the execution of the deed 
under his personal oath as provided by statute. The 
plea now being criticized, it may be further said, is in- 
definite, uncertain, dodging and misleading. “It is the 
facts and circumstances connected with the transac- 
tion which the rule requires to be set forth. The de- 
fendant wrote his name upon the paper as indorser. 
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Were there no facts and circumstances in connection 
with that transaction? Was the indorsement made 
for plaintiff’s accommodation? Was it given on a 
gambling transaction? Or was the defendant just 
writing for amusement and happened to write his 
name on the back of the note? In either case, the 
facts or circumstances could have been stated in the 
plea. Under our statute a note has the same force 
and effect so far as the rules of pleading and evidence 
are concerned as a sealed instrument. A consideration 
is presumed, the plea offered in this case is in effect 
the same as a general issue which is forbidden in an 
action on a promissory note. The object of the rule is 
to require defendant to apprise the plaintiff of the 
facts upon which he relies to avoid the payment of the 
obligation or to defeat it as being without considera- 
tion.” We take this from the Williams-Peninsular 
Gro. Co. case supra at Par. 10, 1st col. page 522. So 
that while by statute notes and bills of exchange are 
to be treated for purposes of pleading and evidence as 
instruments under seal, yet no defense of the general 
issue is prescribed or permissible against a promissory 
note. The plea that it is not his deed is confined by 
statute and decision to specialties—deeds, and adapta- 
tion of this plea as a general issue or denial in a suit 
on promissory notes is an interdicted liberty. 

Again this method of filing pleas which are not 
sanctioned by practice and the rules of pleading and 
which are designed to hood the eyes of the plaintiff 
as to the actual defense is discountenanced in the case 
of Tedder vs. Fraileigh, etc. 46 So. 419 (Fla.) In this 
case, the court refers to Rule 66 and 67 for the guid- 
ance of Circuit Courts in actions at law and calls our 
attention to the rule as to the filing of special pleas 
in proper cases and as to the rule confining non est 
factum as a plea to specialties to the denial of the 
execution of a deed and to the statute providing that 
bonds, notes and other named instruments shall have 
the same force and effect in pleading and evidence as 
instruments under seal and recites that by certain 
pleas filed, the defendant “denies generally ever hav- 
ing made any such note” and at the middle paragraph, 
first column, text 420, in discussing the effort to show 
an alteration of the instrument in defense, the court 
says that ‘such facts should have been urged by a 
special plea and could not be shown or proven under a 
general plea simply denying the making, execution and 
delivery of the note sued on in toto” and that such 
facts should have been urged by a special plea and so 
it is in the case being discussed. If the defendant de- 
sires to defend on the ground that he did not make 
the note, then he must say so and not that it is not 
his note. He is required, if his purpose is to show 
that he has no personal liability, to plead the facts, ad- 
mit his signature and the execution of the note by him 
and then avoid by showing the facts under which he 
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executed it and then further to allege that these facts 
were known to the assignee when it purchased the 
note in cases involving an assignee’s rights as plain- 
tiff. This latter averment is material and absolutely 
essential and should be set up by plea. The fact that 


the paper of writing was not his note at the time it 


was sued on would mean that the note represents no 
promise of his at the time because it might have been 
paid; it might have been procured in fraud; it might 
have been satisfied by novation or release and hence 
it purports to be a general issue such as is provided 
in cases of specialties and is therefore no plea and 
should be stricken or ruled out on demurrer or, to be 
most lenient, he should be compulsorily required to file 
a proper and more sufficient plea setting forth his de- 


fense; the one in question is no defense known to the 
law. 


IN CONCLUSION 


In conclusion and most vital to the situation pre- 
sented in such case as that under discussion, that is 
to say, where the declaration presents a joint demand 


against all parties who ostensibly appear on the face 
of the note to be makers is the circumstance that the 
action is joint against all of the parties named as de- 
fendants and the averments made against them pre- 
sent a joint liability solely. It is that they by their 
joint promissory note promise to pay as the situation 
is presented by the declaration. A plea that the cause 
of action is not the note of the individual signatory 
does not go to the whole of this allegation and hence 
such a plea, if for no other reason, is contrary to the 
rule as laid down in the case which we have above 
herein cited on that point early in this discussion. The 
defendants’ plea is not responsive to the allegations of 
the declaration, does not deny that it was a joint 
promissory note as averred in the declaration, does not 
deny that the defendants jointly promised to pay it as 
averred in the declaration, does not deny that it is not 
the note of the corporation, association or partnership 
whose name appears as one of the signatories, but 
simply denies that it is the note of the individual 
signatory. This point is fatal against such a plea, if 
nothing else could be said. 
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HISTORY OF TRUSTS 
By D. H. Redfearn, of the Miami Bar. 


Trusts probably have their origin in the charitable 
sentiments created by Christianity in the Roman Em- 
pire before that government publicly announced itself 
as Christian. Gifts for charitable purposes were 
known to the Christian Emperors of Rome as “pious 
uses.” England was converted to Christianity while it 
was a Roman province, but during the Anglo-Saxon 
Conquest, the power and influence of Christianity 
largely disappeared in England, along with other evi- 
dences of Roman civilization. After conditions had 
become somewhat settled again, Christianity was firm- 
ly re-established in England by missionaries from 
Rome, the first of whom was Augustine and his band 
of monks, who arrived in 597 and established a monas- 
tery at Canterbury. From this center the conversion 
of the Island was effected gradually. 

It is probable that the doctrine as to pious uses— 
charitable trusts—was transferred from the civil law 
into the jurisprudence of England as a result of the 
efforts of the Church. The Church, by concerning it- 
self with more than the spiritual affairs of men, ac- 
cumulated great wealth during early English history. 
This wealth was represented to a large extent by land 
donated to the Church for various purposes. 

The Church not only obtained title to a vast 
amount of land by donations but it also received large 
quantities of personal property for pious uses.(1) The 
Church taught that the dying man should not only con- 
fess his sins but should also make atonement for them 
by devoting to the relief of the poor and to other pious 
purposes, at least a portion of his wealth. There seems 
to have been an ancient custom among the Saxons, re- 
ferred to by Blackstone, of dividing the personal prop- 
erty into three parts: one for the wife, one for the chil- 
dren, and one which the owner could dispose of by will, 
called “the dead’s part.” If the owner died without 
children, one-half belonged to his wife; and if he had 
neither wife nor children the whole of his personalty 
was at his disposal by will. 
that the Church looked for the dying man to provide 
for the pious causes mentioned. The shares of the 
wife and children were called their “reasonable parts”. 
Through the influence of the Church, this form of di- 
vision was soon adhered to by the Ecclesiastical Courts, 
even though the deceased died intestate. 

The feudal barons became jealous of the wealth 
of the Church, because there was no system of taxa- 
tion, as that of modern times, and the feudal barons 
were compelled to depend, for taxes, on such feudal 
dues as aids, relief, wardship and marriage, fines on 
alienation, forfeiture and escheat. Lands held by the 
Church or monasteries were held in perpetuity and 


It was to the dead’s part . 


produced no such dues for the feudal lords. Lands 
thus held were held in mortmain, or by the dead hand 
of the Church. (2) 

As a result of the desire of the feudal barons to 
prevent further conveyance of land to ecclesiastical 
corpcrations for pious uses, these barons forced King 
John at Runnymede, June 15, 1266, to include in the 
Great Charter(3) a provision that there should be no 
transfer of land to church corporations by a tenant 
without the approval of his lord. The ecclesiastics 
socn began to evade this provision(4) of Magna Charta 
by causing lands to be conveyed direct to the ecclesi- 
astics “for the use” of the Church, or religious cor- 
porations. This situation led to the enactment by 
Parliament, in 1279, of the earliest complete Statute 
of Mortmain, known as the Statute De Religiosis. 

This system of land tenure, devised by the ecclesi- 
astics to evade the Mortmain Statutes, by having land 
conveyed to some person “for the use” of the church 
ccrporations,(5) gradually evolved into general use 
not cnly by the ecclesiastics, but also by the laymen in 
their transactions pertaining to land. Under this sys- 
tem, the owner conveyed the legal title to some person 
or corporation for the benefit of the usee in whom the 
equitable title vested. The usee could be such owner 
himself. The owner of the legal title had nothing 
which he could enjoy. The cestui que use held the use 
or beneficial title to the land, which was the only valu- 
able feature of it; the usee could convey this equitable 
title, either orally or in writing, publicly or secretly, 
by deed or by will, and could otherwise deal with his 
equitable estate as with any other tangible property. 
Thus, under this system, there were two titles or es- 
tates in the same land; the legal title or-estate was 
vested in one person, and the equitable title or estate 
was vested in another. “By this course of putting 
lands into uses there were many inconveniences, as 
this use, which grew first from a reasonable cause, 
namely, to give men the power and liberty to dispose 
of their own, was turned to deceive many of their just 
and reasonable rights, as, namely, a man that had 
cause to sue for his land knew not against whom to 
bring his action nor who was the owner of it. The 
wife was defrauded of her thirds, the husband of be- 
ing tenant by curtesy, the lord of his wardship, relief, 
heriot, and escheat, the creditor of his extent for debt, 
the poor tenant of his lease; for these rights and duties 
were given by law from him that was the owner of the 
land, and none other, which was now the feoffee of the 
trust.” (6) 

Thus, a double ownership of lands was permitted. 
Two titles and estates existed in the same land; one 
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the legal estate cognizable in the courts of law and the 
other, the equitable estate, enforceable only in courts 
of chancery. In order to remedy or prevent the hard- 
ships and evils caused by this system of land tenure, 
many statutes were enacted between the passage of 
the first complete Mortmain Statute in 1279 and the 
enactment of the Statute of Uses in 1535, which tended 
to make the usee the real owner of the land.(7) Final- 
ly this idea was carried into full effect by the Statute 
of Uses enacted by Parliament in 1535, in the 27th 
year of the reign of Henry VIII. This statute enacts 
that “when any person shall be seized of lands, etc., to 
the use, confidence, or trust of any other person or 
body politic, the person or corporation entitled to the 
use in fee-simple, fee-tail. for life, or years, or other- 
wise, shall from thenceforth stand and be seized or 
possessed of the land, etc., of and in the like estates as 
they have in the use, trust, or confidence; and that the 
estate of the person so seized to uses shall be deemed 
to be in him or them that have the use, in such quali- 
ty, manner, form, and condition, as they had before in 
the use.” (8) 

The effect of the Statute of Uses was to unite the 
use and the possession, thereby making the usee the 
owner of both the legal and the equitable estates. The 
“use” and the land thus became convertible terms. (9) 
The Statute of Uses does not abolish “the conveyance 
to uses, but only annihilates the intervening estate, 
and turns the interest of the cestui que use into a legal 
instead of an equitable estate. A use, a trust, and a 
confidence is one and the same thing, and if an estate 
is conveyed to one person for the use of, or upon, a 
trust for another, and nothing more is said, the statute 
immediately transfers the legal estate to the use, and 
no trust is created, although express words of trust 
are used.” (10) 

The Statute of Uses was enacted in hostility to all 
uses and was intended to destroy them altogether. 
The harshness of this statute in its purpose to strike 
down all uses, including all donations to charitable pur- 
poses, religious or educational, resulted largely from 
the struggle of Henry VIII against the supremacy of 
the Pope. However, the charitable sentiments which 
Christianity inculeates were so prevalent, even at that 
time, that Parliament, soon after the Statute of Uses, 
began the enactment of statutes favorable to schools, 
colleges, universities, hospitals and for the relief of 
the poor. This legislation as to charitable purposes 
finally culminated in a statute enacted in 1601, in the 
forty-third year of the reign of Queen Elizabeth, (11) 
known as the Statute of Charitable Uses. This statute 
repealed all Mortmain Statutes in so far as they af- 
fected gifts or grants to the charitable purposes named 
in the statute.(12) This statute as to charitable 
trusts became the law of Florida by our adopting Act 
of November 6, 1829.(13) The objects named in the 
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Statute of Charitable Uses are considered as charit- 
able. Other charitable purposes which may not come 
within the strict letter of the statute but which, by 
analogy, come within its spirit may also be considered 
as charitable.(14) If an attempt to create a charity, 
which in its purpose is foreign to the letter and the 
spirit of this statute, should be made, it would be void. 
From the letter and the spirit of this statute, charit- 
able objects or purposes may be grouped in Florida as 
follows: 

First: Gifts for educational purposes, such as col- 
leges, universities, libraries, literary institutions, fel- 
lowships and the like. (15) 

Second: Gifts for réiigious purposes, such as those 
for the building or repairing of churches, or for mis- 
sions, Bible societies and the spreading of the Gos- 
pel. (16) 

Third: Gifts for charity in its narrow or popular 
sense, such as gifts for the poor, the sick, the disabled, 
or for hospitals, homes for the aged, or for asylums, 
or for the establishment, improvement or repair of pub- 
lic cemeteries. (17) 

Fourth: Gifts for lessening the burdens of gov- 
ernment, such as bequests for the erection of public 
buildings, docks, wharves, canals, or for maintaining 
public buildings, public roads or bridges, or other pub- 
lic works. 

It will be observed from the grouping of the pur- 
poses for which charitable trusts may be created that 
any gift which has for its object the relief of human 
suffering or the promotion of civilization will be con- 
sidered as charitable, unless it is unlawful or contrary 
to public policy. 

Since the enactment of the Statute of Charitable 
Uses in 1601, another Mortmain Statute has been en- 
acted in England; it was enacted in the ninth year of 
the reign of George II.(18) By this Act gifts of lana 
to charitable uses were prohibited unless such gifts 
were made at least twelve months and enrolled in chan- 
cery at least six months before the donor’s death. As 
this Act provided that it was local to England, it was 
not part of the common law which Florida adopted on 
November 6, 1829.(19) Therefore, in this state we 
have no statute which prevents a testator from nam- 
ing religious, charitable, educational or civil institu- 
tions as legatees or devisees in his will. Our statutes 
make no limitation on the quantity of the estate which 
may be devised or bequeathed to such devisees or 
legatees. 

The foregoing history of the struggle between 
church and state with reference to charitable gifts in- 
dicates the necessity of a statute in this state. Our 
Legislature should prevent a testator from bequeath- 
ing or devising more than one-third of his estate to 
such institutions, if he has a wife or child or descend- 
ants of a child or children. Even then such a legacy 
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or devise should be declared invalid unless the will is 
made at least thirty days before the death of the 
testator. 

In 1931 the Legislature of Florida enacted a stat- 
ute reading as follows: “No dispcsition of property, or 
the income thereof, hereafter made for the mainten- 
ance or care of any public or private burying ground, 
churchyard, or other place for the burial of the dead, 
or any portion thereof, or grave therein, or monument 
or other erection in or abcut the same, shall fail by 
reason of such disposition having been made in per- 
petuity ; but such disposition shall be held to be made 
for a charitable purpose cr purposes.” General Laws 
of Florida (1931), vol. 1, page 46. This Act of the 
Legislature is merely declaratory of the common law 
and neither adds to it nor takes from it, so far as pub- 
lic burying grounds are concerned. 


MODERN TRUSTS 


Under modern conditions, a conveyance of title is 
ordinarily made by a deed executed according to law 
and recorded in the public records of the county where 
the land is situated. In early times, when few people 
could read and write and there were no public regis- 
ters for deeds, title to land was conveyed by livery of 
seizin. Such livery of seizin was made usually on the 
land itself by the delivery cof a leaf or a twig from a 
tree on the land cr a handful of the soil, by a public 
ceremony. “In the early periods of English jurispru- 
dence, the want of public registers, the ignorance of 
forms, and general incapacity of the common people to 
read or write, were supplied by sclemnities, ceremonies, 
and notoriety in their transactions, and particularly 
in the transfer of real estate. J.ands were aliened by 
making livery of seizin in public before witnesses, a 
custom in imitation of the ancient feudal investiture. 
The two essential elements of a conveyance of a free- 
hold interest in it were, first, a formal delivery of pos- 
session, called livery of seizin; and second, words ac- 
companying such delivery indicating the nature and 
extent of the grantee’s interest and the service to be 


rendered for it. This mode of conveying land was 


termed a feoffment. The grantor was the feoffor, the 
grantee the feoffee.” (20) 

Under such transfers of title by livery of seizin it 
was not necessary to embody in a deed the words of 
transfer, as the livery of seizin was sufficient. How- 
ever, deeds of transfer were in common use, not for 
the purpose of conveying the title, as title was con- 
veyed by the livery of seizin, but for the purpose of 
preserving the conditions and terms of the transfer. 

The Statute of Uses had the effect of creating a 
new method of transferring title unknown to the com- 
mon law at that time, for when a conveyance of title 
was made to one person for the use of another, the 
Statute of Uses immediately transferred the legal es- 


tate to the usee, thus vesting the legal and the equit- 
able title in the usee, without livery of seizin or other 
act or ceremony. 

“The statute of uses at the time when it was 
passed had an immense effect upon the tenures of the 
realm. Many interests in land which had been merely 
equitable, and cognizable only according to the rules of 
equity, became at once legal interests, cognizable in 
courts of common law. Many persons who were seized 
of estates to uses, and who only could sue or be sued 
at law in relation to the same, ceased at once to have 
any title either at law or equity. Although it is prob- 
able that it was the intent of the statute to convert 
all uses or trusts into legal estates, yet the convenience 
to the subject of being able to keep the legal title to 
an estate in one person, while the beneficial interest 
should be in another, was too great to be given up al- 
together, and courts of equity were astute in finding 
reasons to withdraw a conveyance from the operation 
of the statute.”(21) The construction placed on the 
Statute of Uses by the chancery courts prevented it 
from executing all uses or trusts upon their creation 
as was evidently the intention of Parliament. The 
strict construction placed upon the statute caused a 
distinction to be drawn between such uses as were exe- 
cuted by the statute and such as were not executed. 
Chancery tcok jurisdiction of the latter and they are 
now known as trusts. Under the Statute of Uses, dry 
cr passive trusts were executed as there were no du- 
ties to be performed by the trustee. Prior to the Stat- 
ute of Uses, uses or trusts were perhaps known only 
in their simplest form, as where one person held the 
legal title for the benefit of another without any ac- 
tive duty to perform. As the Statute of Uses de- 
stroyed all such uses or trusts, it had an immense ef- 
fect at the time. However, it was soon established by 
the courts that there were three methods of creating 
a use which would prevent it from being executed by 
the Statute of Uses. Uses which thus survived the 
statute are now known as trusts, and such trusts are 
reccgnized in Florida. 

The first of these methods was by the limitation 
of a use upon a use. It had been settled prior to the 
Statute of Uses that a use raised upon a use was 
void.(22) The second method of creating a use, which 
was not executed by the statute, was the granting of 
a term-of years to one person for the use of another. 
The reason assigned for the survival of a use of this 
kind was that the Statute of Uses executed the legal 
title of the estate of which the grantee was seized and 
that no person could be seized of a term of years. The 
third method of creating a use, which was not executed 
by the statute, was to provide some active duty for 
the trustee to perform. Wherever a trustee had im- 
posed upon him any duties which made it necessary 
for him to hold the legal title in order to perform such’ 
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duties, the trust was classed as an active trust and was 
not executed by the statute. (23) 

In 1821, by virtue of a treaty concluded with 
Spain in 1819, Florida passed to the United States, and 
in March, 1822, it was organized into a Territory. The 
Territorial Legislature, called the Legislative Council, 
endeavored to formulate a system of laws for the gov- 
ernment of the Territory, without at first adopting the 
common and the statute laws of England. On Novem- 
ber 15, 1828, the Legislative Council enacted a statute 
one section of which was intended as a substitute for 
the Statute of Uses, in that it provided that deeds of 
bargain and sale and deeds of lease and release, or of 
covenant to stand seized to the use of another person, 
transferred the possession to the usee, provided that 
livery of seizin could be lawfully made at the time of 
the execution of any of such deeds. 

This section of the Act of November 15, 1828, 
which was intended as a substitute for the Statute of 
Uses, is now found in Section 5668 of Compiled General 
Laws of Florida, reading as follows: 

“By deed of bargain and sale, or by deed of lease 
and release, or of covenant to stand seized to the use of 
any other person, or by deed operating by way of cov- 
enant to stand seized to the use of any other person, 
of or in any lands or tenements in this State, the pos- 
session of the bargainor, releasor or covenantor shall 
be deemed and adjudged to be transferred to the bar- 
gainee, releasee, or person entitled to the use as per- 
fectly as if such bargainee, releasee or person entitled 
to the use had been enfeoffed by livery of seizing of 
the land conveyed by such deed of bargain and sale, 
release or covenant to stand seibed: Provided, that liv- 
ery of seizing can be lawfully made to the lands or ten- 
ements at the time of the execution of said deeds or 
any of them.” 

This section of the Act of 1828 appears to be only 
a partial substitute for the Statute or Uses, in that 
it does not provide that uses raised by devises are 
transferred into legal estates. However, this is imma- 
terial, in view of the fact that the Legislative Council, 
on November 6, 1829, declared the common and the 
statute laws of England which are of a general and 
not of a local nature, to be in force in Florida.(24) By 
reason of this adoption of the common and the statute 
laws of England, the Statute of Uses as interpreted in 
England was adopted as the law of Florida with refer- 
ence to uses and trusts. 

By the Act of November 15, 1828, the Legislative 
Council enacted almost verbatim the seventh section of 
the Statute of Frauds by providing that no trust could 
be created in this state in lands and tenements except 
in writing, signed by the party authorized to create the 
trust, or by his last will and testament. (25) 

This statute excepted from its provisions trusts 
arising by implication or construction of law. This 


statute, construed in connection with the Statute of 
Uses, permits the creation of any trust in real estate 
in Florida which survives (26) the effect of the Statute 
of Uses, provided such trust is created by will or by 
other written instrument signed by the creator of the 
trust and attested according to law. (27) 

As the Statute of Uses never applied to personal 
property, and as we have no statute making such prop- 
erty subject to the Statute of Uses, a trust may be cre- 
ated in personalty in Florida by parol,(28) as at com- 
mon law. The use of the word “seized” in the Statute of 
Uses prevents it from operating on personal property, 
as the word “seized” is applicable only to freehold es- 
tates. Therefore, in Florida, when a trust is created 
in personal property, the legal title will remain in the 
trustee until the purposes of the trust have been ac- 
complished and until the possession has been trans- 
ferred, in some way, to the beneficiary. Until such 
transfer has been made, the rights of the beneficiary 
are cognizable only in equity as the law can not recog- 
nize or enforce any equitable rights in the trust prop- 
erty. 

The only practical difference in trusts in realty and 
in personalty, in Florida, is in the manner of their cre- 
ation and termination. Express trusts in realty can be 
created only by a written instrument, whereas trusts 
in personalty may be created orally or in writing. 
Trusts in realty are terminated by operation of law— 
the Statute of Uses—when they violate the provisions 
of that statute-as hereinbefore explained, whereas 
trusts in personalty are not affected by the Statute of 
Uses and are terminated only when the purposes of 
the trusts have been accomplished and the personalty 
delivered to the beneficiary.(29) The beneficiary may 
terminate a trust in personalty at any time when the 
purposes of the trust have been fulfilled, and such ben- 
eficiary is ready to take the legal title by delivery or 
otherwise.(30) The legal title to realty vests by op- 
eration of law in the beneficiary when the purposes of 
the trust have been accomplished and there remains 
no active duty for the trustee to perform. (31) 

Our Legislature provided, in 1915, that no secret 
trust should arise by reason of the addition of the 
words “trustee” or “as trustee” after the name of a 
grantee. This statute reads as follows: 

“Every deed or conveyance of real estate hereto- 
fore or hereafter made or executed, in which the words 
‘trustee’ or ‘as trustee’ are added to the name of the 
grantee, and in which no beneficiaries are named nor 
the nature and purposes of the trust, if any, are set 
forth, shall grant, and is hereby declared to have 
granted a fee simple estate with full power and auth- 
ority in and to the grantee in such deed to sell, con- 
vey and grant both the legal and the beneficial in- 
terest in the real estate conveyed, unless a contrary in- 
tention shall appear in the deed or conveyance: Pro- 
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vided, that there shall and did not appear of record at 
the time of the recording of such deed or conveyance, 
a declaration of trust by the grantee so described, de- 
claring the purposes of such trust, if any, or that the 
real estate is held other than for the benefit of the 
grantee.” (32) 

As this statute deals only with conveyances of 
real estate, it would not apply to a conveyance of per- 
sonal property or to a mortgage where the name of the 
mortgagee is followed by the words “trustee” or ‘as 
trustee.” (33) 

This article is intended to discuss the history of 
trusts only. Lack of space forbids a discussion of the 
nature of trusts, the kinds of trusts and their duration, 
as well as the subject of trustees. These interesting 
subjects will be discussed in a later article. 

A statute should be enacted in Florida forbidding 
gifts to charitable purposes by any testator who has a 
wife or family, except to the limited extent mentioned. 
Statutes perhaps should also be passed requiring trus- 
tees to make an accounting in the same manner that 
' executors and administrators are required to account. 
We now have a statute, section 5558 Compiled General 
Laws, which requires trustees to account to the county 
judge for assets in their hands belonging to minors. 
Should not this statute be extended to all trust assets 
and all trustees be required to make a final accounting 
to the county judge of their activities with reference to 
all trust estates in order that there may be permanent 
public records kept of the same? 


~ 


FOOTNOTES. 


1. SUPERSTITIOUS USES. “In England, until 
the Reformation, and more particularly until the reign 
of Edward VI, pious and charitable gifts were not con- 
fined to aiding schools, churches, or living persons, 
but extended to masses, prayers, perpetual obits, and 
lights for the souls of the founders, their families, and 
friends; but by force of statutes enacted in that reign 
and later, gifts for the latter purposes were abolished 
in England and became known as ‘superstitious uses.’ ” 


1547 to 1553. 


In Florida, where religious tolerance is the rule, 
no restrictions are placed on charitable donations for 
religious or pious purposes. Therefore, a donation to 
any religious sect for any purpose or ceremonial, the 
efficacy of which is recognized by the members of such 
sect, will be upheld in Florida unless such donation con- 
travenes an express provision of law, or “is for a pur- 
pose forbidden by public policy.” Perry on Trusts, 7th 
ed., vol. 2, sec. 715. 


2. Mortmain—dead hand. Under the early common 
law of England, ecclesiastics were deemed civilly dead, 


11 C. J. 322. Edward VI was king of England from 
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and land held by ecclesiastical corporations was there- 
fore held in mortmain. 

3. Magna Charta—the Great Charter. Magna 
Charta laid the foundation for English political and 
personal liberty. 

4. See Magna Charta c. 48. 

5. Bishop is a corporation'sole. Reid v. Barry 
(1927), 93 Fla. 849, 112 So. 846 (13). 

6. Perry on Trusts and Trustees, 7th ed., vol. 1, 
sec. 4. 

7. Statutes of the Realm, vol. 3, pages 539-542; 
Blackstone, vol. 2, pages 332 and 375; “Many statutes 
were passed during a series of years to cure or to pre- 
vent these mischiefs or hardships. At last the statutes 
of uses, 27 Hen. VIII. c. 10, was enacted, which con- 
verted the beneficial use into the legal ownership; that 
is to say, if lands were conveyed to A. to the use of 
B., the statute executed or converted the use into a 
legal estate in B., and divested all title out of A. By the 
operation of this statute the Court of Chancery lost for 
a time much of its business; for after the statute the 
legal title as well as the beneficial use was in the cestui 
que use, and he could deal with his estate as his own 
in every respect; he was no longer compelled to appeal 
to the conscience of the feoffee to uses, nor to the 
equity powers of the courts.” Perry on Trusts, 7th ed., 
vol. 1, sec. 5. 

8. The foregoing quotation is taken from Black- 
stone, vol. 2, page 332. For a complete copy of the first 
section of the Statute of Uses, see Perry on Trusts, 
7th ed., vol. 1, sec. 298, footnote 5. Trafton v. Hawes 
(1869), 102 Mass. 533, 3 Am. Rep. 494; Jones v. Jones 
(1909), 223 Mo. 424, 123 S. W. 29, 25 L. N.S. 424. 

9. Blackstone, vol. 2, page 333. The Statute of Uses 
does not apply to personal property. Perry on Trusts, 
7th ed., vol. 1, sec. 303 and sec. 311; 26 R. C. L. 1178. 

10. Perry on Trusts, 7th ed., vol. 1, sec. 298. 

11. 43 Eliz. c. 4 (1601). 

12. The charitable purposes named in the Statute 
are as follows: “Relief of aged, impotent and poor 
people; maintenance of sick and maimed soldiers and 
mariners; schools of learning, free schools, and schol- 
ars in universities; repairs of bridges, ports, havens, 
causeways, churches, sea-banks, and highways, edu- 
cation and preferment of orphans; relief, stock, or 
maintenance for houses of correction; marriages of 
poor maids; supportation, aid, and help of young 
tradesmen, handicraftsmen, and persons decayed; re- 
lief or redemption of prisoners or captives; aid or ease 
of any poor inhabitants concerning payment of fiteens, 
setting out of soldiers, and other taxes.” Perry on 
Trusts and Trustees, 7th ed., vol. 2, sec. 692. 

13. C. G. L. 87 (71). 

14. Vidal v. Girard’s Executors (1844), 43 U. 8. 
127, 11 L. ed. 205; Biscoe v. Thweatt (1905), 74 Ark. 
545, 86S. W. 432, 433. 
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15. Taylor v. Columbian University (1912), 226 U. 
S. 126, 57 L. ed. 152, 33 Sup. Ct. 73. 

16. In re. Estate of Douglass (1913), 94 Neb. 280, 
143 N. W. 299. 

17. McDonough v. Murdock (1853), 15 How. 367, 
14 L. ed. 732; Weeks v. Mansfield (1911), 84 Conn. 544, 
80 Atl. 784; Wood v. Oldfield (1914), 219 Mass. 374, 
106 N. E. 1914; Bliss v. Linden Cemetery Ass’n (1913), 
81 N. J. Eq. 394, 87 Atl. 224. 

18. 9 Geo. II, c. 36 (1736). 

19. “The common and statute laws of England 
which are of general and not a local nature, with the 
exception hereinafter mentioned, down to the fourth 
day of July, 1776, are hereby declared to be of force in 
this State: Provided, the said statutes and common law 
be not inconsistent with the Constitution and laws of 
the United States and the acts of the Legislature of 
this State.”” Compiled General Laws of Florida (1927), 
sec. 87 (71). 

20. Thompson on Real Property, vol. 3, sec. 2650, 
page 792. 

21. Perry on Trusts, 7th ed., vol. 1, sec. 300. “The 
strict construction which was given to this statute by 
the judges of its time, and the inconvenience and in- 
justice which thereby followed, led, after a lapse of 
time, through the interposition of the court of chan- 
cery, and the ingenuity and learning of lawyers, to the 
establishment of a regular and enlightened system of 
trusts. In this way uses were partially revived under 
the name of trusts.” 26 R. C. L. 1172. 

22. “Thus, if A. enfeoffed B. to the use of C., in 
trust for D., the statute immediately transferred the 
legal estate to C., and extinguished all interest in B., 
but it did not touch or affect the use or trust for D. It 
had been settled before the statute, as a rule of prop- 
erty, that a use could not be raised upon a use. At law 
such use raised upon a use was simply void. And at law 
it was held that the statute extended only to execute 
the first use by transferring the legal estate from B. to 
C., and that all its powers were exhausted in that act, 
and thus C. held a legal title in trust or for the use of 
D., which the statute did not execute. And although 
C. was bound in equity and good conscience to give to 
D. the use and enjoyment of the estate, there was no 
remedy for D. at law, and he could only proceed as be- 
fore the statute by supoena in chancery to compel C. 
to perform the trust.” Perry on Trusts, 7th ed., vol. 1, 
sec. 6. 

23. “Therefore, if any agency, duty, or power be 
imposed on the trustee, as by a limitation to a trustee 
and his heirs to pay the rents, or to convey the estate, 
or if any control is to be exercised, or duty performed 
by the trustee in applying the rents to a person’s main- 
tenance, or in making repairs, or to preserve contingent 
remainders, or to raise a sum of money, or to dispose 
of the estate by sale—in all these, and in other and like 


cases, the operation of the statute is excluaed, and the 
trusts or uses remain mere equitable estates. So if the 
trustee is to exercise any discretion in the management 
cf the estate, in the investment of the proceeds or the 
principal, or in the application of the income; (as if 
he had the duty of paying over the rents and profits 
to the beneficiary; or if the time and manner of turn- 
ing over the principal to the beneficiary are discretion- 
ary with the trustee, although he may have no discre- 
tion to hold it indefinitely ;) or if the purpose of the 
trust is to protect the estate for a given time, or until 
the death of some one, or until division, or until a re- 
quest for a conveyance is made. So if an estate is given 
upon a trust to sell or mortgage for the payment of 
debts, legacies or annuities, or to purchase other lands 
to be settled in certain uses; and this construction will 
not be affected by a power given to one of the cestuis 
que trust to control the sale of part of the estate, nor 
by the fact that the direction for the payment of debts 
and legacies, out of the proceeds of the sale of the 
land, is only in aid of the personal property.” Perry 
on Trusts, 7th ed., vol. 1, sec. 305; Potter v. Couch 
(1891), 141 U. S. 296, 11 Sup. Ct. 1005, 35 L. ed. 721; 
Eldred v. Meek (1899), 183 Ill. 26, 55 N. E. 536; 
Snelling v. Lamar (1890), 32 S. C. 72, 10S. E. 825. 

“Three principal reasons or rules of construction 
were laid down, whereby conveyances were excepted 
from such operation: first, where a use was limited up- 
on a use; second, where a copyhold or leasehold estate, 
or personal property, was limited to uses; third, where 
such powers or duties were imposed with the estate 
upon a donee to uses that it was necessary that he 
should continue to hold the legal title in order to per- 
form his duty or execute the power. In all of these three 
instances, courts both of law and equity held that the 
statute did not execute the use, but that such use re- 
mained, as it was before the statute, a mere equitable 
interest to be administered in a court of equity. These 
uses, which the statute did not execute, were called 
trusts.” Perry on Trusts, 7th ed., vol. 1, sec. 300. 

24. See footnote 19 supra. 

25. Section 5664 (3791), Compiled General Laws 
of Florida. This section of our statutes is taken from 
the seventh section of the Statute of Frauds enacted 
by Parliament in 1677. 

26. See text above following footnote 21. 

27. “All grants, conveyances or assignments of 
trust or confidence of or in any lands, tenements or 
hereditaments, or of any estate or interest therein, 
shall be by deed signed, sealed and delivered, in the 
presence of two subscribing witnesses by the party 
granting, conveying or assigning, or by his attorney or 
agent thereunto lawfully authorized, or by last will and 
testament duly made and executed, or else the same 
shall be void and of none effect.” Compiled General 
Laws of Florida (1927), sec. 5665 (3792). This section 
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is taken from the ninth section of the Statute of Frauds 
enacted in 1677. Perry on Trusts, 7th ed., vol. 1, sec. 
79. 

Trusts in personal property may be created by 
parol. Bay Miscayne Co. v. Baile (1917), 73 Fla. 1120, 
75 So. 860; St. Paul Fire & Marine Ins. Co. v. Scheuer 
(1924), 298 Fed. 257 (2). 

28. “ ‘It is well established * * * that a common 
law and under the statute of frauds, as interpreted by 
the English courts, trusts in personalty can be created 
by parol.’ See notes to the case of Howard v. Marshall 
in 51 L. R. A. (N.S.y 1208, in which numerous author- 
ities are cited; also note 75 on page 51 of 39 Cyc. where 
many cases are cited declaring the doctrine that: ‘Ex- 
press trusts in personal property may be created by 
parol.’ 

“See, also, Northrip v. Burge, 255 Mo. 641, 164 S. 
W. 584; Podhajsky’s Estate, 137 Iowa, 742, 115 N. W. 
590; Clark v. Callahan, 10 L. R. A. (N.S.) 616; Hacton 
v. McClaren, 132 Ind. 235, 31 N. E. 48; Perry on Trusts, 
sec. 86-98." Bay Biscayne Co. v. Baile (1917), 73 Fla. 
1129, 75 So. 860, 869. 

“Owner and donor of personal property may create 
perfect or complete trust by unequivocal déclaration in 
writing or parol that he holds property in trust for pur- 
poses named.” McCrory Stores Corporation v. Tunni- 
cliffe (1932), Fla. , 140 So. 806 (11). 

29. “Trusts as to personalty upon the death of the 
trustee vest in his executor or administrator, upon 
whom devolve the estate and office of the deceased 
trustee; and such executor or administrator will be 
charged with all the duties of such trustee.” Margarum 
v. J. S. Christie Orange Co. (1896), 37 Fla. 165, 19 So. 
637 (3). 
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30. “Upon the death of Mrs. Reimer, the benefi- 
ciaries, those persons named to receive ‘all the divi- 
dends, earnings, or income from said shares,’ became 
the absolute owners of the shares of stock, and might 
terminate the trust at any time. See McFadden v. Hef- 
ley, 28 S. C. 317, 5 S. E. 812, 13 Am. St. Rep. 675; 
Page v. Leopingwell, 18 Vesey Jr., 463, 34 Eng. Re- 
print 392, 394 text; Bishop v. McClelland, 44 N. J. Eq. 
450,16 A.1,1L.R. A. 551; Sears v. Choate, 146 Mass. 
395, 15 N. E. 786, 4 Am. St. Rep. 320; Wise v. Com- 
monwealth, 122 Va. 693, 95 S. E. 632; McKenzie v. Sum_ 
ner, 114 N. C. 425, 19 S. E. 375; 2 Perry on Trusts 
(7th ed.) sec. 520.” Reimer v. Smith (1932), Fla. 
——., 142 So. 603, 605. 

31. “Whatever the language by which the trust 
estate is vested in the trustee, its nature and duration 
are governed by the requirements of the trust. The 
language used in creating the estate will be limited and 
restrained to the purposes of its creation, and, when 
they are satisfied, the estate of the trustee ceases to 
exist and his title becomes extinct.” Standard Oil Com- 
pany v. Mehrtens (1928), 96 Fla. 455, 118 So. 216 (2). 

“Although a legal estate may be limited to a trus- 
tee to the fullest extent, as to him and his heirs, yet it 
shall not be carried further than the complete execu- 
tion of the trust necessarily requires.” Standard Oil 
Company v. Mehrtens (1928), 96 Fla. 455, 118 So. 216 
(5). 

32. Section 5666 (3793), C. G. L. 

33. Bay Biscayne Co. v. Baile (1917), 73 Fla. 1120, 
75 So. 860, 869; WillysO-Overland, Inc. v. Blake (1929), 
97 Fla. 626, 121 So. 884; First Nat. Bank of Arcadia v. 


Savarese (19381), 101 Fla. 480, 184 So. 501. 
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“COLLATERAL” 
A Story by George M. Powell of the Jacksonville Bar. 


It was the ides of September, and the praying rug 
in the Neighborhood National Bank was thick with 
the dust of many feet, and scarred by their appre- 
hensive movement. But the lawyer who occupied the 
seat of supplication was not apprehensive. For lo these 
many years he had made annual pilgrimages to this 
financial shrine—as he expressed it: to supply casual 
deficiencies in revenues caused by the vacational habits 
of the courts, the opposing counsel and his clients. As 
usual he wanted a thousand or two, to tide him over 
until October or November brought the return of the 
wanderers and the renewed activities and the conse- 
quent flood of cases decided and fees collected. The re- 
quest was made without embarrassment, for the his- 
tory of the past thirty years disclosed no instance when 
this annual requisition had not been made, nor any 
case in which it had not been honored. The vice-presi- 
dent to whom the lawyer applied cleared his throat and 
hesitated. There was a new rule in effect. No loans 
could be made except on approved collateral; and the 
vice-president was doubtful about the manner in which 
this information would be received by this seasoned 
customer, who was also, at times, an attorney for the 
bank. But there was nothing to do but break the 
news, and this he did, somewhat abruptly because of 
his embarrassment. The lawyer listened intently for a 
moment, expecting to hear that the rule did not apply 
in his case, and at a loss to understand why it had been 
mentioned. But no reassuring qualification came to 
leaven the charged atmosphere. Finally the lawyer said 
slowly in a ‘quiet but distinct voice: “Do you mean 
that, in spite of our past relations, and the fact that I 
have borrowed thousands from you, and that you have 
never lost even a cent of interest, you are insisting 
that I put up collaterals for a loan of two thousand 
dollars?” “Yes,” replied the vice-president apologetic- 
ally, “It’s a new rule the committee has adopted; and 
they have instructed us to abide by it without excep- 


tion. I’m sorry.” The lawyer raised himself slowly from 
his chair, and, as slowly, walked out of the bank. 


Same scene; same vice-president; same lawyer; 
but another day. 

“Colonel”, said the vice-president, “we have de- 
cided to compromise the Seymour case. In fact, we have 
compromised it.” “You know you told me that you had 
no objection to my talking to them, if their lawyer 
didn’t. So we had a chat, and the settlement is all com- 
pleted.” “Now I want to arrange with you about your 
fee. You agreed to take the case for a retainer of one 
thousand dollars, which we paid you, and four thous- 
and more to be paid at the end of the litigation. Is 
that right?” “That’s right’’, said the lawyer. “Well now, 
you can go ahead and dismiss the case and send us a 
bill for the costs, and we will give you a check for the 
costs and the percentage of your fee that the cash pay- 
ment under the settlement bears to the whole amount 
agreed to be paid; and we will pay you the remainder 
when and as it is received in pursuance of the settle- 
ment.” “You mean that you wish me to defer the pay- 
ment of a part of the fee until the settlement works 
out?” inquired the lawyer. “Yes,” replied the vice- 
president, “that’s fair, isn’t it?” The lawyer paused. 
There was a strange gleam in his eyes—half humor- 
ous, half defiant—as he asked in the best imitation of 
a banker’s voice, he could achieve: With what collateral 
do you propose to secure the payment of the balance?” 
The vice-president snapped up the lever of the desk 
phone. “Jim,” he said to the cashier on the other side 
of the bank, “have a check made to Colonel Smith for 
four thousand dollars, and send it over to me.” “But 
I understcod that payment of a part of the fee was to 
be deferred until we made collection,” said the cashier. 
“It was; but it isn’t,” said the vice-president sadly. 
“Send over the check.” 
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October 29, 1932. 
Hon. Ernest Amos, 


Comptroller, 
Capitol. 
Dear Mr. Amos: 

Replying to your letter of October 26th, with 
which you enclose letter from the Tax Collector of 
Flagler County asking to be advised whether the Hart 
Furniture Company, operating several stores in the 
State of Florida, should be classed as a chain store for 
the purpse of taxation, permit me to say Section 8 of 
Chapter 15264, Laws of Florida, Acts of 1931, reads as 
follows: 


“The term ‘store’ as used in this Act shall 
be construed to mean and include any store or 
stores of any mercantile establishment or estab- 
lishments which are owned, operated, maintained, 
cr controlled by the same person, firm, corpora- 
tion, co-partnership, or association, either domes- 
tic or foreign, in which goods, wares, or merchan- 
dise of any kind are sold at retail, Provided, 
however, the term ‘store’ shall not include filling 
stations engaged exclusively in the sale of gaso- 
line and other petroleum products.” 

In view of the Section quoted above, if the Hart 
Furniture Stores, located in different cities and towns 
in the State, are owned, operated, maintained, or con- 
trolled by the same person, firm, corporation, co-part- 
nership, or association, either domestic or foreign, such 
stores should pay the license required under the provi- 
sions of Chapter 15624, Acts of 1931, and not the tax 
provided for under Section 1149 of the Compiled Gen- 
eral Laws. 


I am returning herewith file submitted with your 
letter. 


Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


Honcrable Ernest Amos, 
State Comptroller, 
CAPITOL. 
Dear Mr. Amos: 
Referring to your letter to which is a letter from 
Mr. Howard Sharp of the Everglades News with a clip- 
ping from the Miami Herald entitled ““Black Gold Acres 
Opportunities”, I note that the company issuing the at- 
tached clipping styles itself “Industrial Bankers’’. 
Section 6115, Compiled General Laws of 1927, pro- 
vides that all banks not organized and transacting busi- 
ness under the laws of this State or under the National 
Banking Laws of the United States, and all persons 
and corporations doing the business of bankers, brok- 
ers or saving institutions, are prohibited from using or 
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continuing to use the word “bank or any other title 
which may imply that it is an incorporated banking in- 
stitution as a part or the whole of the name or title 
of such bank, corporation, firm or partnership; except 
that individuals or firms who may be carrying on the 
business of banking may continue the use of such name 
of title, provided they append to such name or title 
wherever used the words “not incorporated,” in letters 
as plain and conspicuous as those used in the name or 
title itself, and any violation of this prohibition shall 
subject the party chargeable therewith to a penalty of 
fifty dollars for each day during which it is permit- 
ted or repeated, to be recovered by the State in any 
court of competent jurisdiction. 

It is my opinion that the operations of ‘“Indus- 
trial Bankers” comes with the provisions of the Florida 
Securities Commission Act and should be so regulated 
and controlled. 

Respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


October 19, 1932. 
Hon. Roswell King, 


County Attorney, 
Barnett National Bank Building, 
Jacksonville, Florida. 
Dear Mr. King: 
Re: Election Clerk Circuit Court Duval County for 
Unexpired Term Beginning November 8, 1932. 

As requested by you in our long distance telephone 
conversation of last night, I respectfully give you my 
views on the above subject. 

Under the provisions of Section 6 of Article 18 of 
the Constitution of Florida, the term of office of the 
present appointee, Mr. Hitchcolk, extends only to the 
election and qualification of his successor at the ensu- 
ing general election. This means, as I construe it, the 
election and qualification of a successor for the unex- 
pired term extending from November 8th, 1932, to 
the first Tuesday after the first Monday in January, 
1933. 

Section 9 of Article 18 requires a general election 
to be held every two years for all elective state and 


-county officers, whose terms of office are about to 


expire, or for any elective office that shall have become 
vacant. The requirement of this Section is mandatory 
and applies with equal force to elective offices that 
have become vacant as it does to the election of of- 
ficers whose terms of office are about to expire. 
Section 7 of Article 18 provides that elections to 
fill vacancies shall be for the unexpired term. . 
Section 255 of the Compiled General Laws of Flor- 
ida makes it the duty of the Secretary of State be- 
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tween the first days of July and September in any year 
in which a general election shall be held, to make out 
and cause to be published a notice stating what offices 
and vacancies are to be filled at such general election. 
I am advised, however, that this was not done in case 
of the vacancy occurring in the office of Clerk of the 
Circuit Court of Duval County during the present term. 
This does not, however, relieve the responsibility of 
making provision for and holding an election to fill that 
vacancy. A vacancy occurred in that office when Mr. 
Brown, who was elected for the present term, died, and 
the term for which the present incumbent was appoint- 
ed extends only to the election and qualification of a 
successor for the unexpired term at the general elec- 
tion to be held November 8th. 

In the Advisory Opinion to the Governor report- 
ed in 111 So. 252, The Supreme Court observed that 
under the provisions of the Constitution and the facts 
stated in the request of the Governor for such opinion, 
it was proper for the county commissioners to make 
provision for the election of a tax collector of Mana- 
tee County. The facts in that case were that the tax 
collector of Manatee County, who was elected in 1924 
and commissioned for a term ending in January, 1929, 
died thirteen days before the general election held on 
November 2nd, 1926, and an appointment to fill the va- 
cancy until the next general election was made by the 
Governor; that when the notice of the holding of said 
election was issued as required by law, no vacancy ex- 
isted in the said office and hence that notice was not 
included in the notice of election. In that case the 
notice of election could not have contained provision 
for the filling of such vacancy, because the notice as re- 
quired by law had already been published before such 
vacancy occurred. 

The present case is different from that in that the 
vacancy occurred in the present term of the office of 
Clerk of the Circuit Court in ample time for inclusion 
of notice therefor in the general notice required by law. 
However, in the Manatee County case, the county com- 
missioners made provision for filling said vacancy, but 
without printing the name of any candidate therefor, 
and a successor was elected at the then next ensuing 
general election, and this was all approved by the Su- 
preme Court in its advisory opinion referred to. 

On October 24, 1930, the sheriff of Putnam Coun- 
ty died and the general election was held under the 
Constitution November 4, 1930. Here was a case where 
the vacancy occurred eleven days prior to the holding 
of a general election. No provision was made on the of- 
ficial ballot to be used at said general election for fill- 
ing said vacancy. However, the electors filled in both 
the office and names of persons to fill same, and voted 
therefor, which resulted in the election of R. C. Howell. 
That election was contested by original quo warranto 
instituted by the State on relation of Fred H. Davis, 


Attorney General, against R. C. Howell, to test his 

right to hold said office by reason of said election, and 

the Supreme Court in discussing the applicable pro- 
visions of the Constitution, said: 

“There being a vacancy in the elective office 

of sheriff of the county, the Constitution required 

a sheriff to be elected at the general election. If the 

death of the sheriff occurred so near the election 

that under the statute the proper officers could 
not have had an appropriate space on the elec- 
tion ballots prepared for votes for sheriff, this 

did not deprive the voters of the right under 

the Constitution to vote for a sheriff for the un- 

expired term, and they could do so by appropri- 
ately writing the office and name on the ballot 
and making a proper X-mark thereon.” (132 So. 

647) 

This seems to me to sustain the view that the fill- 
ing of vacancies in elective constitutional offices at the 
next ensuing general election is mandatory, and that it 
is likewise mandatory on the county commissioners in 
printing the ballot to provide appropriate space on the 
election ballots for the filling of such vacancies, pro- 
vided there is time enough between the occurrence of 
such vacancy and the holding of the next succeeding 
general election. 

I take it, therefore, that the duty both constitu- 
tional and statutory devolves upon the county commis- 
sioners to make provision for filling the vacancy in the 
office of Clerk of the Circuit Court for Duval County 
for the unexpired term beginning November 8th on the 
official ballot to be used at the general election on 
that date. But if the county commissioners fail in that 
duty, this would not deprive the electors of the county 
of their right under the Constitution to vote for a clerk 
for said unexpired term. 

The next question is as to the printing of the name 
of a persen to be voted for on the official ballot for 
the unexpired term of said office. I am advised that 
the party nominated in the primary election this year 
did not make any declaration or announcement with 
reference to the term for which he was a candidate 
and for which he scught the nomination. And in fact, 
I am also advised that no provision was made on the 
official ballot used in the primary election in Duval 
County for nominating a candidate to fill the unexpired 
term of said office from November 8, 1932, to Jan- 
uary 3rd, 1933. I am also advised that no other candi- 
date was nominated in the primary for this unex- 
pired term. This being true, the county commissioners 
are without authority to print the name of any person 
on the official ballot to be used at the general election 
November 8th to fill the unexpired term of said of- 


_ fice. See Chapter 14657, Laws of Florida, Acts of 1931; 


State of Florida ex rel H. R. Harris vs. Wm. P. Be- 
lote et al, as and constituting the board of county com- 
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missioners of Duval County, Florida. Opinion filed Oc- 
tober 6, 1932. 
If for any reason provision is not made for filling 
the vacancy in said office at the ensuing general elec- 
tion, or if no one is then elected therefor, then under 
the provisions of Secticn 14 of Article 16 cf the Consti- 
tution, the present incumbent, Mr. Hitchcolk, would 
continue in office until his successor is duly qualified 
for the term beginning January 3, 1933. 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


October 11, 1932. 
Hon. Harold B. Wahl, 
Attorney at Law, 
414 Graham Building, 
Jacksonville, Florida. 
Dear Mr. Wahl: 
Re: Florida Documentary Stamp Tax Law. 
Replying to your letter of the 10th instant, I beg 
to advise that Chapter 15787, Laws of Florida, Acts of 
1931, imposes a tax on deeds, instruments or writings 
whereby any lands, tenements, or other realty or other 
interest therein shall be granted, assigned, transferred, 
or otherwise conveyed to or vested in the purchaser or 
purchasers or any other person or persons at the rate 
of 10c on each $100 of the consideration thereof. 
It is also provided that when the full amount of 
the consideration is not shown in the face of such in- 
strument, then the tax shall be at the rate of 10c for 
each $100 or fractional part of the consideration. This 
shows the intent of the Legislature to impose the tax 
on the full consideration of the conveyance represented 
by instrument, which is required to bear the stamp. 
The property referred to in your letter, being situ- 
ated in Florida, the lease referred to is required to have 
the stamps under said Act imposed attached, and it 
being a five-year lease at an annual consideration of 
$10,000, the amount of the tax imposed is $50. 
Yours very truly, 

CARY D. LANDIS, 

Attorney General. 


October 11, 1932. 

Hon. M. E. Edson, State Secretary, 
The Socialist Party, 
R. F. D. 1, Box 375-A, 
Seffner, 
Florida. 
Dear Mr. Edson: 

This refers to your favor of the 10th, instant. 

Under the decision of the Supreme Court, candi- 
dates of the Socialist Party and all minority parties 
who have not before cast 30% of the vote will not be 
placed upon the ticket. It will be necessary in order to 
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vote for any of the candidates for the minority par- 
ties to write in the names of candidates on the ballot 
and then make the proper cross mark before the name 
after it is written in. 
In the Hutchins case in Orange County it was not 
a question of stickers. In that case where some people 
voted in the second Primary at precincts in other parts 
of the State and their ballots had to be sent on to 
Orange County, some of these people when they voted 
in the other counties found that the ballot was short, 
and there was not room enough on the ballot to write 
in the name of all the candidates that were voted for in 
the second Primary in Orange County, and in order to 
have room to write the name on they simply pasted 
another piece of paper on the ballot and then wrote in 
the name on this and made the proper cross mark. It is 
illegal to use stickers on any ballot and it should not 
be done, as it would invalidate the ballot. 
Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


October 7th, 1932. 
Hon. R. A. Gray, 
Secretary of State, 
Capitol. 
Dear Mr. Gray: 

This refers to your favor of the 6th instant, with 
which you attach for my inspection certificates of nom- 
ination of certain names as candidates of the Prohi- 
bition party, the Communist party, the Liberal party, 
the Non-Partisan League party and the Socialist party. 
These are certificates by the State Executive Commit- 
tee of the respective political parties. 

The Supreme Court of Florida within the last few 
days has handed down an opinion in the case of State 
of Florida, ex rel, H. B. Harris, vs. Wm. P. Belote, 
et al, as and constituting the Board of County Com- 
missioners of Duval County, Florida, Respondents. In 
this case Mr. H. R. Harris sought a Peremptory Writ 
of Mandamus compelling the County Commissioners to 
print the name of H. R. Harris on the ballot to be used 
in Duval County in the General Election. It was alleged 
that the Relator, Harris, had been duly and regularly 
nominated by the Executive Committee of the Prohi- 
bition Party. The Court denied the Peremptory Writ 
and used the following language: 

“The petition fails to allege that the Prohibition 
Party is a political party within the purview of the 
statutes of the State of Florida. Political parties are 
defined by Section 300 R. G. S., 356 C. G. L., Section 
256 R.G.S., 312 C. G. L. as amended by Chapter 14657, 
Acts of 1931, applies only to candidates who are nom- 
inees of a political party within the purview of Section 
300 R. G. S., 356 C. G. L. 

“There is no provision under the laws of Florida as 
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they exist at this time for any candidate other than a 
nominee of a political party within the purview of the 
statutes above referred to, to procure the printing of 
his name on the official ballot furnished by the State 
and county. 

“The privilege of having the name printed on the 
ballot (since the printing of the ballot is at the pub- 
lic’s expense) is one which the State may control by 
legislative enactment. State vs. Dillon, 32 Fla. 545, 14 
So. 383; Cole Locker vs. 164 Mass. 486, 41 NE 681; 
29 L. R. A. 668. The right of the voter to vote for the 
candidate of his choice regardless of whether such can- 
didate has been nominated by any political party with- 
in the purview of the statutes is not denied. In fact, ex- 
press provision is made in the statute allowing the 
voter to write the name of any condidate of his choice 
in a blank space to be left for that purpose on the 
ballct and to vote for such candidate. Section 312 (256) 
C. G. L. 

“The petition is denied.” 

On authority of this decision, it is my opinion, 
that it is not your official duty as Secretary of State to 
certify the names included in the certificates hereto- 
fore referred to as being attached for my inspection. I 
herewith return you the certificates in question. 

Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 
October 5, 1932. 

Honorable T. D. Lancaster, 
Auditor and Clerk, 
Ocala, Florida. 
Dear Mr. Lancaster: 

Under the ruling of the Court in the recent case 
of Martin, tax collector, versus Karel, sheriff of Or- 
ange County, it is doubtful whether any officer can 
ccllect any fees after his term of office expires, and 
he retires therefrom, for services rendered during his 
incumbency. 

In the case just referred to, the Court stated that 
fees collected by officers represented the charge which 
the State makes for services rendered by it through its 
' officers and constitute a fund subject to the control of 
the state, such fees being the property of the State. 
It was further stated that a public officer has no estate 
in his office. It appears, therefore, that the fees earned 
by an officer follow the office and that uncollected fees 
earned during the incumbency of one officer inure to 
the office to be collected and accounted for during the 
succeeding term. 

If this is the correct interpretation of the law, it 
behooves each officer to collect his earned fees, inso- 
far as it can be done, before he retires from office. 

Very truly yours, 
CARY D. LANDIS, 


HEC:W Attorney General. 


October 5, 1932. 
Honorable Wendell V. Gilbert, 


State and County Tax Assessor, 
Dade City, Florida. 
Dear Sir: 

This refers to your letter of September 30. 

In my opinion the Legislature has failed to pro- 
vide any compensation for the county tax assessor for 
carrying on the assessment roll lands certified to the 
State. The law requires that the lands shall be car- 
ried on the roll but the taxes are not extended. In 
discussing this question, former Attorney General Fred 
H. Davis, on January 13, 1930, said: 

“Owing to the situation above stated, it would 
be impractical, if not without authority of law, 
for either the Comptroller under Section 1030, or 
the Board of County Commissioners under Section 
1031, to compute payments to assessors for com- 
missions fcr assessing tax certificate lands, and 
it is doubtful whether such Sections in themselves 
contain authority for making the payments of 
commissions on such lands.” 

“Tt therefore appears to me that the situation 
presents a case where legislation will have to be 
enacted before the claim of tax assessors for com- 
missions for assessing State land can be paid.” 

As to the right of tax assessors for assigning 
property of widows which may be exempt, former At- 
torney General Fred H. Davis, under date of Novem- 
ber 18, 1929, in a letter to the Clerk of the Circuit 
Court of Walton County, said: 

“I am, therefore, of the opinion that tax as- 
sessors in making up their rolls should proceed 
to value property of exempt persons such as wid- 
ows, just as if no exemption existed, but should 
note in connection with the assessment whether 
or not the exemption is allowed and the amount 
thereof. This means that the tax assessor is en- 
titled to be paid his commissions for assessing real 
and personal property according to the valuation 
he places cn same for purposes of taxation, with- 
out taking into consideration any deduction in 
valuation because of an exemption.” 

Very truly yours, 
CARY D. LANDIS, 


HEC:W Attorney General. 


September 29, 1932. 
Messrs. Hampton, Bull & Crom, 
Attorneys at Law, 
Citizens Bank Building, 
Tampa, Florida. 
Re: Doepke, Receiver, vs. 
Canfield, et al. 
Gentlemen: 
The writer has read and carefully compared the 
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cases cited in your letter of the 27th ‘instant as bear- 
ing on the above cause, from which it appears that a 
different state of facts existed in each of those cases 
as presented in above styled cause. 

In the case of Scheafer vs. McFarland, 207 N. W. 
982, the bank instead of the county treasurer collected 
money with which to pay taxes, which was placed to 
the credit of the county treasurer. In dispcsing of the 
contention made by the appellant, the Court clearly 
held that the bank under the facts stated was the agent 
of the appellant, and that the county treasurer had no 
power to make the bank his agent in his official capaci- 
ty to collect taxes. 

A different state of facts is presented in the in- 
stant case. Assuming that the bank had the money 
with which to pay the check given, the tax collector 
at the time it was presented in due and regular course, 
the fact that the tax collector, Canfield, elected to take 
credit to himself instead of drawing the cash, does not 
overcome the conclusion that this was a compliance 
with the law requiring taxes to be paid in money. 

In cther words, it appears to me that we have the 
same situation as if the collector had actually drawn 
the cash, taken it in his hands, and at that time or 
later deposited same to his credit. If this transaction 
had been by any person or corporation other than the 
duly elected and qualified tax collector, the taxes would 
not have been paid in contemplation of law. But when 
the bank, the tax-payer, upon presentation of its check 
by the duly constituted tax collector, offered to pay 
the money thereon, but instead of accepting the actual 
cash, the tax collector took credit to himself therefor, 
I am very strongly of the opinion that the Courts 
would hold that such transaction constituted payment 
in contemplation of law. 

It is true that the cash never actually came into 
the hands or physical possession of the tax collector. 
But when the same was tendered by the taxpayer, and 
the tax collector, instead of accepting the cash, had 
the bank place it to his credit, he thereupon made the 
bank his agent for safekeeping of the money, for which 
he thereupon became liable to the State and county. 

In Morgan vs. Gilbert, et al. 223 N. W. 483, the 
facts disclosed still a different situation. In that case 
the taxpayer delivered a check to the county treasurer 

.in payment of his taxes on March 29, 1926. On April 

14th the county treasurer deposited the check which 
was drawn on the Marshalltown State Bank in the 
First National Bank of Marshalltown, and on the same 
day the drawee bank closed because of insolvency and 
the check was never cleared. All the authorities I have 
been able to find support the proposition that this state 
of facts does not constitute payment of taxes. 

In Austin vs. Fox, 1 S. W. (2nd Series) 601, the 
facts of the case are not stated. But the facts are 

stated in the same case in the opinion of the Court of 


Civil Appeals, 297 S. W. 341, wherein it appears that 
the facts were identical with those presented in Schea- 
fer vs. McFarland, supra. 

I would be only too glad to recommend an appeal 
in this case if there were any question in my mind as 
to the correctness of the conclusion reached and the 
order made by Judge Akerman. Entertaining the law 
cf the case as I do, however, I feel that an appeal would 
result only in a waste of time and the cost incident 
thereto. Of course, if the defendant tax collector sees 
fit to take an appeal from Judge Akerman’s decision, 
that is a matter for him to decide and about which I 
have no objection. 

Yours very truly, 
CARY D. LANDIS, 


HEC/ed Attorney General. 


September 27, 1932. 
Hon. E. V. Mitchell, 
General Counsel, 
Continental Casualty Company, 
910 So. Michigan Avenue, 
Chicago, Illinois. 
Dear Sir: 

Replying to your favor of the 24th instant, in 
which you state that your company is engaged in 
writing accident insurance on railway employees in the 
State of Florida, with reference to which arrangements 
are made with the Railroad Companies for the deduc- 
tion of the amount of the premium on the policies from 
the payroll, as to which you wish to be advised whether 
or not under the provisions of Chapter 15787, Acts of 
1931, this would be construed to be an assignment of 
wages such as would require documentary stamps, per- 
mit me to say it is my opinion that this would not be 
an assignment of wages requiring documentary 
stamps. 

The wages of the employees are not assigned, but 
the railroad company is merely authorized to withhold 
a part of such compensation and pay the same to the 
insurance company for the benefit of the employees. 

Yours very truly, 
CARY D. LANDIS, 


RC/ed Attorney General. 


September 29, 1932. 
Hon. Doyle E. Carlton, 
President, Board of Administration of Florida, 

Capitol. 

Dear Governor: 

At your request for an opinion in the matter of 
the issuance of refunding bonds, I have the honor to 
advise that there is now no provision of law requiring 
the approval by the Board of Administration of the is- 
suance of refunding bonds by counties or special tax- 
ing districts. The Board of Administration is merely 
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a fiscal agent created by law for the purpose of re- 
ceiving and paying out funds coming into its hands for 
the payment of certain bonded indebtedness of the sev- 
eral counties and special taxing districts of the State. 

The Act creating the Board of Administration re- 
quired its approval as to certain matters connected 
with the issuance of refunding bonds by the counties 
and districts, the funds for the payment of which are 
handled by the Board, but by the provisions of Chap- 
ter 15772, Laws of Florida, Acts of 1931, it is provided 
that said Act constitutes full authority for the issu 
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ance of refunding bends by the governing body of the 
bonding unit, and that no proceedings, publications, 
notices, consents or approval shall be required for the 
doing of the things in said Act authorized except as 
therein prescribed and required, and there 1s no re- 
quirement in said Act for the approval of the Beard of 
Administration in the matter of issuing such refund- 
ing bonds. 
Yours very truly, 
CARY D. LANDIS, 


HEC/ed Attorney General. 


L. C. Algee 


Official Court Reporter 
17th Judicial Circuit 


General Reporting—Notary Public 
Deputy: MRS. HELEN W. CURTIS 
Orlando, Florida 
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More Indispensable Than Ever 


The enthusiasm of Shepard users is due, of course, 
to the satisfaction they experience in the application 


of this surprisingly complete and up to date service. 


They especially prize their freedom from annoying 
details that, with Shepard's, never arise to hamper 
one's efficiency in testing a case or statute as in- 


terpreted by the courts or legislative bodies. 


Shepard's advantage lies in the extreme simplicity 
of its plan, the breadth of its scope, its unfailing 
reliability, and the tremendous saving of time and 
effort which it effects coupled with the moderate 


cost of upkeep. 


There is no service like Shepard's, no results like 
Shepard's and no security equal to that which 
Shepard offers. 


The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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GOOD 
LAW BOOKS 


We list below a few sets, in good used condi- 
_ tion, which we are offering at special prices: 


American Decisions and Reports, Two in One Ed., Extra Annotated, 
. American State Reports, 
American Law Reports, 
American State Trials, 
American Digest: 
Century, First and Second Deviate, 
- American & English Annotated Cases, 
American & English Encyclopedia of Law, 2nd Ed., 
Corpus Juris-Cyc, 
Encyclopedia of Forms, 
Encyclopedia of Pleading and ensathein: 
Federal Reporter, First and Second Series, 
Federal Reporter Digest to First Series, ; 
L. R. A. complete (Old Series, Two in One Ed., Extra Annotated), 
Modern American Law, - 
Negligence & Compensation Cases, 
Rose’s Notes to U.S. Reports, 2nd Ed., 
Ruling Case Law, with Permanent Supplement, 
South Eastern Reporter, 
South Western Reporter, 
Southern Reporter, 
U. S. Reports, Law Ed. and New Digest, 
U.S. Reports, Compact Ed., 
Words and Phrases, First Series, 
Wurtz, Florida Digest, 


STATE REPORTS TO THE REPORTERS: 


Alabama Reprint, Arkansas, Connecticut, Florida, Georgia, 
Iowa, Kentucky, Massachusetts, Michigan, Mississippi, Mis-- 
souri, New Jersey Law and New Jersey Equity, Ohio, Wis- 
consin. 


List of Florida Books, also” ee 
Fall List of Standard Sets, Prices on Request—Terms if Desired 
mailed o on 


THE HARRISON: COMPANY 
LAW BOOK PUBLISHERS 
Atlanta, Georgia 
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